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vs. B. E. Shields, Ete. 3 


the District Court of the United States, Southern 
District of California, Northern Division 


No. 1873—ND 


B. E. SHIELDS, as Trustee in Bankruptey of 
James T. Inman, 
Pilani. 
VS. 
KEENAN PIPE & SUPPLY COMPANY, a 
California Corporation, 
Defendant. 


COMPLAINT 


Comes now the plaintiff and for cause of action 


I. 
Plaintiff is Trustee in bankruptcy of James T. 
| Inman, bankrupt, and brings this action under Sec- 
| tion 60(b) of the Act of Congress relating to Bank- 
| Tuptey. 
II. 
. On June 10, 1953, August 7, 1953, and August 8, 
1953, and within four months of the filing of the 
petition in bankruptcy herein, defendant, was paid 
by the bankrupt the sums of $3,037.39, $5,416.63 and 
5.01. respectively, on account of an antecedent 
debt. 

ITI. 

That said transfer was as follows: Defendant 

caused one John Deeter, a general contractor, to 
make checks in the above-designed amounts, being 
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moneys due to the bankrupt under a construction 
contract, payable jointly to defendant and the bank-| 
rupt; that the bankrupt endorsed said cheeks and 
delivered them to defendant. 


IV. 

The effect of said transfer was to enable the said 
defendant to obtain a greater percentage of his debt 
than some other creditor of the same class. 


V. 

At the time of said transfer the said James T | 
Inman was insolvent and the defendant or his age at | 
acting with reference thereto then had reasonable | 
cause to believe that the said James T. Inman was | 
insolvent. | 


Wherefore, plaintiff demands 
(1) That the said transfer be set aside; a 


(2) That plaintiff have judgment against de- 
fendant for the sum of $9,223.03 with interest; 


(3) That plaintiff have judgment against de- 
fendant for costs. 


V. P. DI GIORGIO, 
/s/ V. P. DI GIORGIO, 
Attorney for Plaintiff. 


[Endorsed]: Filed July 8, 1954. 


vs. B. KH. Shields, Etc. 


[edie] 


[Title of District Court and Cause.] 


| ANSWER 


- Comes now the defendant, Keenan Pipe & Supply 
Company, a California Corporation, and in answer 
to plaintiff’s complaint on file herein admits, denies 


and alleges as follows: 
‘ 


Answering the allegations contained in paragraph 
\ 1, defendant admits that it received the respective 
sums therein alleged on or about the times therein 
alleged; denies generally and specifically each and 
every other allegation contained in said complaint. 


ae 


Answering the allegations contained in paragraph 
III, defendant admits that it received the sums set 
forth in paragraph II of said complaint at the times 
and in the amounts as set forth in said paragraph 
II and denies generally and specifically each and 
every other allegation contained in said paragraph 
IT. 

Lik 


Answering the allegations contained in_ para- 
eraphs IV and V, defendant denies generally and 
specifically each and every allegation contained in 
said paragraphs. 
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For a Second, Separate and Further Defense, 
fendant Keenan Pipe & Supply Company, a 
California Corporation, Alleges: | 


ie 
That during the period of January, 1953, to and 
including the 17th day of October, 1953, the date of 
the filing of the petition in bankruptcy by said 
James T. Inman, herein, said James T. Inman was 
engaged as a subcontractor in the installation and 
construction of certain plumbing facilities for that 
job known as the ‘‘Staff Housing Utility, Californi. 
Home for the Epileptic, Porterville, California,” 
being then constructed for the State of California 
as the owner thereof by John W. Decter, general 
contractor. 
ale 
That defendant during said period set forth in 
paragraph I of above sold and delivered to said 
James T. Inman, certain plumbing supplies, fixtures 
and equipment in the total sum of $4,348.14 for his 
use, which materials were actually used in the im 
stallation and construction of said plumbing facil 
ities as hereinabove alleged; that as of June 10, 1953, 
no part. of said sum had been paid; and there was 
then due, owing and unpaid from said James T, 
Inman on account of said materials furnished and 
used in the construction of said Staff Housing 
Utility, California Home for the Epileptic, Porter 
ville, California, said sum of $4,348.14; that there= 
after interest accrued on said sum during said 
period in accordance with the agreement in the fur- 
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ther sum of $12.92, making a total of $4,361.06 due, 
pre and unpaid. : 
III. 

That at all times prior to the receipt of said pay- 
ents said defendant was entitled to file a claim 
ith the disbursing agent for the State of California 

for the plumbing supplies, fixtures and equipment 

furnished to and used by said James T’. Inman on 
said Staff Housing Utility, California Home for the 

Epileptic, Porterville, California, job, in accordance 

With Section 1190.1 of California Code of Civil 

Procedure. 

IV. 

| That said James T’. Inman and the general con- 

tractor, John Deeter, proposed to defendant that if 

thie latter would waive its rights to the security of 
said Section 1190.1 of the California Code of Civil 

rocedure, all payments to James T. Inman for 
work done under said subcontract would be issued 
by check naming James T. Inman and defendant as 
joint payees; that said defendant agreed to said 
proposal and waived all of his rights to file stop 
notices and the filing of its claim with said disburs- 
ing officer for the State of California in accordance 

With the provisions of said section, thereby sub- 

stantially altering his position; and that said 

payments were made subsequent to said waiver 

agreement and were received in good faith as a 

eonsideration for said waiver; that the time for 

filing said notices and claims under said Section 

1190.1 expired subsequent to the waiver agreement, 

the forbearance of defendant being a consideration 

for said payments. 
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For a Third, Separate and Further Defense, Defend- 
ant Keenan Pipe & Supply Company, a Cali- 
fornia Corporation, Alleges: 


iL. 
That during the period of August 1, 1952, to and 
ineluding the 17th day of October, 1953, the date of 
the filing of the petition in bankruptcy of said 
James Il’. Inman, herein, said James T. Inman was 
engaged as a plumbing contractor in the County 6: 
Kern, State of California; that during said i 
defendant sold and delivered to said James 'T. Ine 
man plumbing supplies, fixtures and equipment 1m 
the total sum of $21,624.96; that during said ~ 
and unti}! August 7, 1958, said defendant had paid 
ov received credit for a total of $9,642.55; that there 
remained owing, due and unpaid as of August & 
1953, the sum of $11,982.41, to which thereafter 
interest acerued on said sum in the further sum of 
$75.25, making a total of $12,057.65 due, owing and 
unpaid. 
TT 
That prior to the reeeipt of said payments and ag 
a part of said $12,057.66 defendant was entitled to 
file materialman’s lien under Section 1198.1 of the 
California Code of Civil Procedure to the extent of 
$1,280.53 for materials sold to and used by said 
James T. Inman in the construction of plumbing 
facilities on residential jobs of said James T. Inman 
in the City of Bakersfield, County of Kern, State of 
California, described as follows: (1) 512 East 19th 
Street: (2) 121 El Tejon; and (8) 1821 Calvaliea, 
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being then constructed by said John Deeter as gen- 
eral contractor and said James T. Inman as a sub- 
contractor. 
III. 

That said James T. Inman and the general con- 
tractor, John Deeter, proposed to defendant that if 
the latter would waive its rights to the security of 
Said Section 1193.1 of the California Code of Civil 
Procedure, all payments to James T. Inman for 
york done on the jobs set forth above would be 
issued by check naming James T. Inman and de- 
Tendant as joint pavees; that said defendant agreed 
fo said proposal and waived all of his rights to file 
laims of lien in accordance with the provisions of 
Said section, thereby substantially altering his posi- 
tion ; and that said payments were made subsequent 
to said waiver agreement and were received in good 
i faith as a consideration for said waiver; > thaiene 
mime for filing said claims under Section 1193.1 
expired subsequent to the waiver agreement, the 
forbearance of defendant being a consideration for 


said payments. 


4 + 
Wherefore, defendant prays: 


» 1. That plaintiff take nothing by his complaint; 
2. That defendant have judgement for his costs. 
, /s/ JOHN B. PETERMANN, 
Attorney for Plaintiff. 
Duly verified. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed August 6, 1954. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause coming on for trial on 
the 16th day of May, 1955, and having been tried be- 
fore the Court, a jury having been waived, John B. 
Petermann appearing as counsel for defendant, and 
Thomas R. Davis of the firm of V. P. Di Giorgio, 
appearing as counsel for plaintiff, and after hearing 
the allegations and proofs of the parties, the argu- 
ments of counsel, and being fully advised in the 
premises, the following Findings of Fact and Con- 
clusions of Law constituting the decision of the 
Court in said action are hereby made: 


Findings of Fact 


1. That plaintiff, B. E. Shields, is trustee in the 
bankruptcy of James T. Inman, duly qualified and 
acting. 

2. That within four months of the filing of the 
petition in bankruptey of said James 'T. Inman, 
James T. Inman paid, or there was paid on his 
account from funds belonging to him, to defendant 
the sum of $6,185.64 in two payments of $5,416.63 
and $769.01. 


3. That defendant was a creditor of the said 
James T. Inman. 


4, That the payment of the aforesaid sums was on 
account of an antecedent debt owed by said James 
T. Inman to defendant. 
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5. That payment of said sum resulted in a de- 
pletion of the estate of said James T. Inman. 


6. That at the time of the payment of each of 
the sums totaling $6,185.64, the said James T. Inman 
was insolvent. 


7. That at the time of said payments defendant 
had reasonable cause to believe that said James T. 
Inman was insolvent. 


8. That as a result of the payments aforesaid, 
defendant was enabled to obtain a greater percent- 
age of his debt than some other creditor of the same 
class. 

From the foregoing facts, the Court concludes: 


Conclusions of Law 


1. The subject transfer of $6,185.64 constitutes 
avoidable preference under Section 60 of the Act 
Relating to Bankruptcy. 


2. The plaintiff should have judgment for $6,- 
185.64 plus interest from the 12th day of April, 1954, 
being $541.24, and costs of suit herein. 


Let judgment be entered accordingly. 
Dated this 11 day of July, 1955. 
/s/ GILBERT H. JERTBERG, 
Judge of the District Court. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed July 11, 1955. 
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In the District Court of the United States, Southern 
District of California, Northern Division 
No. 1873—ND 


B. E. SHIELDS, as Trustee in Bankruptey of 
James TT. Inman, 
Plaintiit, 
VS. 
KEENAN PIPE & SUPPLY COMPANY 
California Corporation, 


Defendant. 
JUDGMENT 


The above-entitled cause came on regularly for 
trial on the 16th day of May, 1955, in the above- 
entitled Court, before the Honorable Gilbert H. 
Jertberg, judge presiding, sitting without a jury, a 
Jury having been expressly waived; Thomas R. 
Davis of V. P. Di Giorgio appearing as attorney for 
plaintiff, and John B. Petermann appearing as at- 
torney for defendant, and evidence, both oral and 
documentary, having been introduced and the Court 
having heretofore made and caused to be filed its 
written findings of fact and conclusions of law; 

It Is Ordered, Adjudged and Decreed that plain- 
tiff have and recover from the defendant the sum 
of $6,185.64 plus interest in the sum of $541.24, and 
costs of suit herein, $68.30. 


Dated: July 11, 1955. 
/s/ GILBERT H. JERTBERG, 
Judge of the District Court. 


[Endorsed]: Filed July 11, 1955. 
Docketed and entered July 12, 1955. 


vs. B. EF. Shields, Kte. 1g 
In the District Court of the United States, Southern 
District of California, Northern Division 


No. 1373—-ND 


B. EK. SHIELDS, as Trustee in Bankrupteyv of 
James T. Inman, 
Plaintiff, 


Vs. 


KEENAN PIPE AND SUPPLY COMPANY, a 
California Corporation, 
Defendant. 


NOTICE OF APPEAL TO THE CIRCUIT 
COURT OF THE NINTH CIRCUIT 


Yo the Clerk of the Above-Entitled Court: 


Notice Is Hereby Given That Keenan Pipe and 
Supply Company, a California corporation, above- 
named defendant, hereby appeals to the Circuit 
Court of Appeals for the Ninth Cireuit from the 
final judgment entered in this action on the 11th day 
of July, 1955. 


Dated this 2nd day of August, 1955. 
/s/ JOHN B. PETERMANN, 
Attorney for Appellant Keenan Pipe and Supply 
Company. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed August 2, 1955. 
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REQUEST FOR CLERK’S TRANSCRIPT 
To the Clerk of the Above-Entitled Court: 


You Are Hereby Requested to Prepare t 
Clerk’s Transcript in the above-entitled action an 
to include the followmg documents, to wit: 


1. Complaint. 
Answer to Complaint. 

3. Findings of Fact and Conclusions of Law. 

4. Judgment. 

5. Notice of Appeal. 

6. ‘The exhibits offered by both parties and re- 
ceived into evidence. 

7. The exhibits offered by defendant and not ad- 
mitted into evidence. 


You are further requested to obtain from the 
Court Reporter an estimate of his charges for pre- 
paring the Reporter’s Transcript in this action. 


Dated this 10th day of August, 1955. 
/s/ JOHN B. PETERMANN, 
Attorney for Defendant and Appellant Keenan Pipe 
and Supply Company. 
Affidavit of Service by Mail attached. 


[Endorsed]: Filed August 10, 1955. 
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In the United States, District Court, Southern 
District of California, Northern Division 
| No. 13873—ND 


B. E. SHIELDS, as Trustee in Bankrupteyv of 
James T. Inman, 
Plaintiff, 
vs. 
KEENAN PIPE AND SUPPLY COMPANY, a 


California Corporation, 
Defendant. 


Honorable Gilbert H. Jertberg, Judge Presiding. 


REPORTER’S TRANSCRIPT 
OF PROCEEDINGS 


Appearances of Counsel : 


For the Plaintiff : 
VINCENT P. DiGIORGIO, By 
THOMAS R. DAVIS. 


For the Defendant: 
JOHN B. PETERMANN. 


Monday, May 16, 1955, 10:00 A.M. 
(Other court matters.) 


The Clerk: That is the only matter except the 
trial matters. 

Mr. Davis: Your Honor, I wonder if it would be 
appropriate at this time to inform the Court that 
certain personal difficulties have arisen as to wit- 
nesses in this Shields vs. Keenan Pipe matter, which 
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make it important, if possible, that we conclude that 

matter today. One of the witnesses is a general con- 

tractor who stands to lose a very iarge sum of money 

if he is forced to stay over. 
The Court: Well, we have two trials set for to 

day. Now in this Keenan case both counsel are from 

out of town, is that right? 
My. Davis: Yes. 


(Discussion re other case.) : 


The Clerk: Shields vs. Keenan Pipe and Supply 
Company. 

The Court: All right, we are ready then in the 
case of Shields vs. Keenan Pipe and Supply Com-. 
pany. 

Myr. Davis: Your Honor, | might make a brief 
opening statement. 

The Court: You are Mr. Davis? 

Mr. Davis: Yes, your Honor. 

The Court: And Mr. Petermann? 

Mr. Petermann: Yes. [8*] 

The Court: Very well. 

Mr. Davis: Your Honor, this is an action 
brought by a trustee in bankruptcy under section 
60(b) of the Bankruptcy Act to void what the 
trustee alleges was an unlawful preference, or im 
this case a series of preferences. 

Now, the complaint has alleged the payment of 
three sums of money in the four months’ statutory 
period. I wish to inform the Court and stipulate at 
this time that the trustee has been persuaded that the 


*Page numbering appearing at top of page of original Reporter's 
Transcript of Record. 
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first payment of $3,037.39 was outside the four 
months’ period. It is a very interesting point of 
law on which the trustee could not sustain his posi- 
ion. The check, for the Court’s information, was 
certified without the four months’ period but was 
deposited within it. There seems to be sufficient 
authority that the certification act is a sufficient 
assignment or perfection to put it without the pur- 
view of the Act. 

The Court: Well, it seems to me when a bank 
€ertifies that it has X dollars which it will pay to 
somebody else that that is an obligation of the bank. 

Mr. Petermann: Your Honor, in that connection 
JT think it was actually delivered beyond the four 
months’ period as well, so there could be no question. 
Mi. Davis: That is correct, and the trustee is 
also so persuaded. 

The Court: Yes. [4] 

Mr. Davis: Now, as to the payment of $5,416.63. 

The Court: Five thousand four 

Mr. Davis: $5,416.63, and $769.01, the payment 
of these amounts is admitted in the answer, and it 
is admitted that, in paragraph III of the answer, 
these payments were made on or about the date 
specified. 

Counsel has informed me also that he is willing to 
stipulate that the date of the filing of the petition in 
bankruptcy was October 17, 1953, so there then re- 
mains, your Honor, these issues on which the plain- 
tiff will present evidence: Were the payments made 
at a time when the bankrupt was insolvent, and did 
the defendant have reasonable cause to believe that 
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the bankrupt was then insolvent? And in additi 
to that, certain special defenses which have i 
raised affirmatively in the answer. 

With that, unless the Court has some other ques: 
tions, I think we can proceed with the evidence. 

The Court: Mr. Petermann, do you wish to sup- 
plement the statement? 

Mr. Petermann: Just in one connection, with 
reference to the burden of proof of the trustee, I 
think there is one other issue, and that is this party 
received a disproportionate share than other mem= 
bers of the same kind, were received by this trustee, 

Mr. Davis: He must have received a greater 
amount of [5] money than others in the same class. 
I didn’t raise that issue because when you are deal- 
ing with general unsecured claims and there is less 
than one hundred per cent dividend to be paid it 1s 
automatic. I will sustain that burden of proof by 
testifying myself, if counsel wishes. 

Mr. Petermann: JI don’t believe, counsel, that 
that alone is sufficient proof. At least the cases sug- 
gest the filing of a petition of bankruptcy and in- 
solvency at the time of the filing is not proof that 
there was any insolvency in the prior four months’ 
period. I think that is one of the issues. 

Mr. Davis: Oh, yes, you are correct, counsel. He 
must have been insolvent at the time that the pay- 
ments were made, but what I was saying was that 
the other element, the additional element which you 
correctly raised, that is that defendant must have 
received a greater amount of money than some other 
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reditor in his class is a burden which you correctly 
point out is also on me. I merely suggest to you that 
- is automatic wherever the claim is an unse- 
cured and non-prior one and where there is Jess than 
one hundred per cent in dividends to be paid. 

Myr. Petermann: Well, I think the burden of 
proof requires that if the man was insolvent at that 
particular time that it must further be shown that 
by that payment at that particular time this man 
received more than his proportionate share of his 
elaim. [6] 

Mr. Davis: I am afraid we will have to submit 
briefs on that, counsel. 

_ The Court: All right, Mr.. Davis, will you call 
your first witness ? 

Myr. Davis: Mr. Inman, please. 


JAMES THOMAS INMAN 
called as a witness on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 


The Clerk: State your full name, please. 
The Witness: James Thomas Inman. 
The Clerk: Have that seat there. 


Direct Examination 
By Mr. Davis: 


Q. Will you state your full name, please? 

A. James Thomas Inman. 

Q. And did you file a petition in bankruptey in 
this court ? A. I did. 
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(Testimony of James Thomas Inman. ) 
Q. On or about October 17, 1953? 
A. ‘That is correct. 
Q. Where do you live, Mr. Inman? 
A. At the present time, 3131 South H Street, 
Bakersfield, California. 
Q. And what is your occupation now? 


A. Plumber. [7] 

Q. What was your occupation in 1953? 

A. Master plumber. 

@. Does that encompass subcontracting ? 

A. That is right. | 
Q. Isee. Mr. Inman, inviting your attention fo | 


the general period of 1953, did you have oceasion to | 
have any business relations with the Keenan Pipe | 
and Supply Company? A. Yes. 

@. Would you tell the Court what that business 
relation was? 

A. Well, under the past circumstances of doing | 
business with Keenan Pipe and Supply there was 
one period there that I was on a cash basis with 
them strictly. 

Q. Well, Mr. Inman, you have jumped ahead of 
me a little. Would you tell the Court whether you 
had—what your general business relations were 
with Keenan Pipe and Supply? 

The Court: You might start in with when the 
relationship first occurred. 

Mr. Davis: I invited his attention to the general 
period of 1953. 

Q. Did you make any contractual arrangements 
with Keenan Pipe and Supply in 1953? 
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(Testimony of James Thomas Inman. ) 

A. ‘To supply the material on the particulary job. 

@. When did you make that contract? [8] 

A. In ’83, I believe. 

Q. Can you tell the Court more closely when it 
was than just 1953? What part of 1953? 

A. It would be in the first part. 

Q. Early in 1953. What was that contract? 

A. They were to supply me material on subcon- 
tracting housing and commercial work. 

Q. Was there a specific job involved? 

A. Yes. 

Q. What was that job? 

A. Well, Porterville State Mental Institution, 
one portion of it, the housing. 

@. And what was your relationship to that job? 

A. Subcontractor. 

Q. Subcontracting what? 

A. The plumbing. 

Q. Isee. In the course of the performance under 
that contract, Mr. Inman, did you incur an indebted- 
ness to the Keenan Pipe and Supply Company ? 

A. Yes. 

Q. And will you tell the Court the total amount 
of that indebtedness, if you know? 

A. Well, between $11,000 and $12,000. 

Q. That was on an open account ? 

A. That’s right. [9] 

Q. Now, Mr. Inman, did you make certain pay- 
ments on that open account during 1953? 

A. Yes. 
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(Testimony of James Thomas Inman.) 

Q. And would you tell the Court, as best you| 
remember, what those payments were and when you 
made them ? 

Mr. Petermann: I submit, counsel, if we have 
his books on that I think they would probably reflect! 
those payments. 

Mr. Davis: We don’t have any business records 
which would reflect that. This 1s purely foundational 
since the making of the payments has been admitted 
in the answer. 

The Court: I think that’s true. If you have an 
objection I will overrule it, but I didn’t quite under- 
stand it as an objection, it was a suggestion. 

Mr. Petermann: It was a suggestion. 

The Court: Very well, proceed. 

The Witness: From the time we entered into 
the contract on that particular job at that time, or 
any job, I don’t remember or recall all of the pay- 
ments that were made to Keenan Pipe and Supply, 
other than the latter part of the year. 

Q. (By Mr. Davis): Would you tell the Court 
the payments in the latter part of the year that you 
remember ? 

A. There was one payment of $3,000; there was 
another payment of $3,089 and some odd cents, and 
a payment of $5,416, and a payment of $793, I be- 
lieve; I don’t recall. [10] 

Q. Could it have been $769? 

A. Yes. I beg your pardon. 

Q. Do you recall in your own mind the, approxi- 


i} 
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(Testimony of James Thomas Inman. ) 

ate times that the latter two payments were made, 
3 $5,416 and $769? 

A. The $5,416 payment was issued by the general 
contractor on the job July 7th, and the check was 
post-dated to August 7th, and the $763 check was 
issued about three weeks later. 

The Court: That would be towards the end of 
July? 

. The Witness: Approximately the first of Au- 
gust. 

The Court: Was that second check post-dated? 

The Witness: No. 

Q. (By Mr. Davis): Then inviting your atten- 
tion to the time of the making of the payment of 
$9,416.63, I ask you whether taking all of your assets 
at a fair market value they would at that time have 
exceeded the amount of your indebtedness to your 
ereditors ? 

Mr. Petermann: To which I object, your Honor. 

This is one of the issues which the Court must 
decide and therefore it is invading the provinee of the 
Court, and calls for a conclusion of this witness. 

Mr. Davis: Your Honor, it is arithmetical; the 
witness might be incorrect but if he can make the 
two figures, as $10,000 or $5,000, it is a mat- 
ter—— [11] 

The Court: Well, I don’t think your question 
asked him to make the two figures. I think the ques- 
tion was whether or not in his opinion he was prac- 
tically insolvent at the time. I think that perhaps he 
should state his views as to the fair market value of 
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his assets and state what his imdebtedness was, 
vather than making a conclusion. 

My. Davis: Very well, your Honor. 

Q. Mr. Inman, inviting your attention again to} 
the time when the payment of $5,416 was made, do 
vou remember at this time what your assets were at 
that time? A. Approximately $15,000. 

Q. And does that include a house? 

A. No, that was the indebtedness that I owed—— 

Q. No. 

A. material bills and personal bills. 

Q. I see. I will get to that in a moment. My 
question, Mr. Inman, at this point is directed at your 
assets, that is, those things which you owned or had 
an interest in which were of value. Now, could you 
tell the Court, taking all of the things of value, 
either real or personal property, and giving them 
their fair market value, your estimation what they 
would total? A. Approximately $30,000. 

Q. $30,000? And would you tell the Court what 
those assets consisted of ? [12] 

A. Approximately $15,000 in material bills. 

Q. Mr. Inman, I don’t think you comprehended 
my question, unless those bills were owed to you. 
You owed the bills, didn’t you? A. Yes. 

Q. Isee. I don’t mean to interrupt my witness, 


but—— 

The Court: Oh, no, the witness misunderstood the 
question. 

Q. (By Mr. Davis): Mr. Inman, my present 
question is directed at this: Do you remember all of 
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e things of value, whether they are real or per- 
= property, that you owned at the time of the 
making of this payment of $5,416? 

A. I think so. 

Q. And generally what did they consist of ? 

A. They consisted of a home and three automo- 
biles. 

Q. Very well. Now, Mr. Inman, taking the home 
and automobiles 

The Court: Pardon me. I didn’t know from the 
inflection of the witness whether he had completed 
the answer to the question or not. 

Mr. Davis: Oh, I am sorry. 

The Court: You stated you owned a home and 
three automobiles at the time of making this $5,000 
odd dollar payment. Now, is that all you owned, 
your home and three automobiles? [13] 

The Witness: Yes, other than the material I 
had stocked and the store. 

Q. (By Mr. Davis): What value would you 
give to that material, Mr. Inman? 

A. At current—at the prices that it was worth 
then approximately $3,000. 

Q. I see. Well, then, taking in your estimation, 
eiving a fair market value to the automobile, your 
imterest in the automobiles and the home and the 
material, would you tell the Court what in your 
estimation was their total value? Just a moment. 
T will withdraw that question. 


Mr. Inman, were there any encumbrances against 
your home? A. Yes. 
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Q. And what was the total encumbrance against 
your home? A. $11,000. i 
Q. In your estimation what is the fair market 
value, or what was the fair market value of the home 
at the time of the $5,000 payment? 


A. $15,000. 

Q. Isee. Were there any encumbrances agains 
the motor vehicles ? A. No. 

Q. You owned them clear? A. Yes. 


Q. Very well. Then, I ask you this, Mr. Inmamy 
taking [14] your equity in your home, and the thre 
motor vehicles, and the materials on hand, and an} 
other real or personal property that you may hav 
owned, can you tell the Court what your estimation 
is of its then fair market value? 

A. I wouldn’t have anything left. 

Mr. Peterman: Iam sorry, I didn’t hear that. 

The Court: He said he wouldn’t have anything 
left. That answer of course, is not responsive. 

Mr. Davis: It may be stricken, your Honor. 

The Court: Yes. 

Q. (By Mr. Davis): Mr. Inman, we will discuss 
the matter of your debts in just a moment. My 
questions now are directed at your assets, those 
things which were of possible value. Now, taking 
this equity in your home, and the three motor ve- 
hicles that you have told the Court you owned, and 
the stock on hand at your place of business, would 
you tell the Court what the total value of all that 
was, in your own estimation? 

A. Approximately $9,000. 

Q. And at the same time, Mr. Inman, could you 
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tell the Court what your total indebtedness to all 
your unsecured creditors was ? 

. A. I don’t offhand recall the total amount of the 
indebtedness. 

_ Q. Can you give a reasonable approximation of 
that [15] figure? 

Mr. Petermann: I am going to object again, 
your Honor. I believe the approximately and his 
best recollection are not the best evidence of what 
those were, and they are conclusions of the witness 
and are therefore objectionable, I think we should 
have a more accurate and definite statement of what 
those liabilities were. 

Mr. Davis: Your Honor, I think the objection 
goes to the weight and not to the question itself. The 
business records of the bankrupt unfortunately are 
not in sufficiently good shape to present the evidence, 
and I think he can always testify to what his recol- 
lection was. 

Mr. Petermann: I wish to make the further ob- 
jection that this is not the best evidence of those 
liabilities. 

The Court: Well, I think after a foundation is 
laid there are books and records, a summary might 
be given. 

Mr. Davis: There are no books and records 
available, your Honor. I think I will be able to 
corroborate this by the testimony of the bankrupt’s 
wife, but I thought it proper to ask him the pre- 
liminary question. 
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The Court: Well, perhaps you better ask him as 
to the availability of the books and records. 

Q. (By My. Davis): Mr. Inman, do you have 
available books and records which show the amount 
of your indebtedness at the time of the [16] making 
of this $5,000 payment ? 

A. Not in my possession. 

Q. Were there any such records kept? 

a, VCs. 

@. And where are those records now? 

A. In the hands of the trustee for this case. 

Mr. Davis: Your Honor, I can only inform the 
Court that the trustee and I, and this is a represen- 
tation to the Court, have looked through the records 
for a suffimently clear picture that could be pre 
sented, and we were unable to find it. Now, I am 
not familiar with bookkeeping, but the trustee is 
fairly adept at it. 

The Court: Wiull the trustee be here? 

Mr. Davis: No, your Honor, I didn’t bring him. 

Mr. Peterman: I might state, your Honor, I at- 
tempted to look through them, too, and I could not 
ascertain anything, and for that reason I had hoped 
that maybe the accountant who was working on the 
books during the course of the business might have 
some records that would be available to Mr. Inman. 
Mr. Winters, who was listed as an accountant, and 
who prepared the schedules, is he available? 

Mr. Davis: I made no attempt to locate him, 
frankly, counsel. 

Your Honor, I again urge on behalf of the trustee 
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iat the best evidence rule has no application in our 
uestion [17] about the amount that was owed at a 
articular time. It may be better evidence in terms 
of eredibility, but the best evidence rule, I think, is 
limited in its application as to what were the con- 
tents of some written document; if you write a 
letter, if the letter is available obviously it is the 
best evidence. But when you are asking a man about 
Whether he owed people money the existence or non- 
existence of his books would only go to the credi- 
bility or weight of his testimony. 
' The Court: Well, it seems to me that you should 
develop from this witness a little more background 
as to his method of doing business, and what records, 
if any, he kept, and if he has any clear recollection 
as to his obligations owing at that time. I think 
there ought to be a little more foundation. 

Mr. Davis: Very well. I see, your Honor. 

@. Mr. Inman, is your general recollection of the 
business transactions in the time of July and August 


of 1953 fairly clear today ? A. Fairly clear. 
Q. Do you remember the various jobs on which 
you were engaged ? A. A few. 


Q. And do you remember the materialmen and 
other business men to whom you owed money? 

A. Yes. [18] 

Q. Did you have any discussions with your wife 
which fixed that in your mind? 

A. No, other than just I remember the material 
houses [ owed money to, and who I owed money to. 

Q. That is a fairly clear recollection ? 
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A. Yes. : 
Mr. Davis: Is that sufficient foundation ? | 
The Court: I think so. 2 


Q. (By Mr. Davis): Mr. Inman, would you 
then tell the Court, as of the time of the making of 
this $5,400 payment, what the total amount of you 
habilities was? 

Mr. Petermann: Might I interrupt with the sug 
gestion here, with reference to his recollection with 
reference to what he owed material houses, I thin 
if we had an answer to his recollection as to then 
then we could proceed with what his other habilitie 
were. Your question assumes, or at least suggests 
there might have been others, and again we have no 
foundation as to anything other than materia 


houses. 

The Court: Well, it seems to me, Mr. Peter- 
mann, that you might develop those matters o 
cross-examination. 

Mr. Petermann: Very well, your Honor. 

Q. (By Mr. Davis): Is the question still clear 
in your mind, Mr. Inman, [19] or would you like t 
have it read back? A. About $16,000. 

Q. $16,000? 

The Court: That was owing to various material 


men who supplied 
The Witness: Yes. 
The Court: you with materials? 
The Witness: Yes. 
Q. (By Mx. Davis): Well, now, Mr. Inman, at 
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my time prior to the making of this $5,400 payment 
excuse me. Withdraw that. 
You also testified that you recollected that vou 
mace a $769 payment to the Keenan Pipe Company ? 

A. Yes. 

Q@. Was there any substantial change in your 
financial condition between the making of the second 
payment and the first? Were your debts about the 
same? A. Approximately the same. 

-@. And were your assets about the same? 

A. Yes. Just a short period of time elapsed be- 
tween the two payments. 

Q. Yes. Well, now, inviting your attention to 
the period of a month or two preceding the making 
of this $5,400 payment, did you have any conversa- 
tion with any member of the Keenan Pipe Company 
firm, or any agent of that company, [20] regarding 
your financial condition? A. Yes. 

: Q. State where that conversation took place. 

A. In my office. 

@. And who was present? 

A. Mr. Keith, Mr. Tom Keith of Keenan Pipe 
and Supply, and my wife. 

Q. And your wife, you say? A. Yes. 

@. And can you tell us as closely as possible how 
long this conversation preceded the making of the 
$5,400 check ? A. Within the same month. 

Q. And would you tell me, or would you tell the 
Court what the substance of that conversation was? 
What did you say and what did he say? 

A. Well, Mr. Keith was on a particular job in 
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town threatening the owner with possible liens, and 
the owner called my office, and my wife in tum 
called me where I was working, and we met at the 
office, Mi. Keith and I, in my office and he told me 
then there was no other course for him to do but to 
hive an attorney and search out all of his jobs and 
file liens. 

Q. What did you say? 

A. And I told Mr. Keith if he did that it would 
finish me as a subcontractor in Bakersfield. [21] 

Q@. Was there anything further said in the 
course of this conversation by any of the three 
people present ? A. Yes. 

Q. ‘Tell the Court in substance, as you remember, 
all of the things that were said at that conversation, 
and who said them. 

A. Well, Mr. Keith said that he had to have 
money for the current bills that were due Keenan 
Pipe and Supply, and I told Mr. Keith that I did 
not have the money, and I was financially unable to 
get my hands on any money at that time to make 
the payments, and after a further conversation 
about the attorney and len laws and various things, 
Mr. Keith left. 

Q. I would rather you did not summarize any 
conversation. A. That is all I reeall. 

Q. Did you have any conversation, before that 
conversation or after that conversation, with any 
member of the Keenan Pipe Company? 

A. Mr. Keith would come over to the office about 
once a week. 
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Q. During what period? 

A. That was before he was talking about the 
attorney. 

' Q. Do you remember any specific conversation 
from those you are now discussing ? 

A. Yes, he asked me [22] 

Q. Just a moment. Where did this conversation 
take place? A. In my office. 

@. Who was present? A. My wife and I. 

Q. Can you tell the Court, as best you remember, 
when that conversation took place? 

A. Nota particular date. As I said, we 

Q. Can you tell the Court with reference to the 
making of the $5,400 payment when it was had? 

A. About three weeks before that payment was 
made Mr. Keith was in the office and asked me for 
an account on all of my jobs, in other words, how 
much money I had outstanding and how much it would 
take to finish the jobs, and I wrote down a few jobs 
of what I could recollect quickly, and showed it to 
him and showed the amount that was on it at the 
present time, which was approximately $3,200, and 
Mr. Keith told me that that was not sufficient to pay 
what I owed Keenan Pipe and Supply at that time. 

Mr. Davis: I see. 


The Court: May I inquire, was this conversation 
last testified to subsequent to the other conversation 
you had with Mr. Keith? 

The Witness: That was before. 

The Court: I beg pardon? 

The Witness: That was before. [23] 
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The Court: The last conversation you testified 
to was before the first conversation with Mr. Keith 
that you testified to? 

The Witness: Yes. We are going backwards in 
the calendar. ’ 

The Court: I see. Very well. 

Q. (By Mr. Davis): Are there any other con- 
versations with Mr. Keith or with any other member 
of the Keenan Pipe Company organization that you 


remember ? 

A. Approximately June, the month of June, im 
the early part of the month of June, Keenan Pipe 
and Supply called my office, the material house 
called my office. 

Q. Do you know who was calling? 

A. I believe it is the young fellow known as 
Junior. I never knew his name. He had quite a bit 
to do with the ordering and merchandising of-—— 

Q. All right. A. material. 

Q. Who talked to him on the phone? 

A. My wife. 

Q. Are there any other conversations that you 
recall that you had with any member of the Keenan 
Pipe organization ? 

A. I don’t believe that I do. 

Mr. Davis: I think that is all at this time. Yo 
may cross-examine. [24] 

Mr. Petermann: May I stand? 

The Court: If you prefer you can come to the 
lectern and that may facilitate things. 
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Mr. Petermann: Thank you. I could hardly see 
the witness, your Honor. 

The Court: Yes. 


Cross-Examination 
By Mr. Petermann: 


Q. Mr. Inman, with reference to the properties 
Which vou had on hand in the latter part of June, 
and July of 1953, you have mentioned a home and 
three autos and material in stock, and I am not 
certain whether I heard you correctly, did you say 
something about a store? 


A store I had rented. 
Did you own the store? A. No. 
You had it rented ? A. Yes, sir. 


And you were receiving rental from it? 
No, sir, I owed $700 rent on the store. 
The store was not rented then at all? 
I was the rentee. 
Well, then you had a liability arising out of 
having a store rented, is that correct? You owed 
money by virtue of having rented that store, is 
that correct? [25] A. Yes. 
The Court: Did you have a lease on the store? 
The Witness: No, sir. The store was owned by 
aman in Los Angeles, and I was paying $100 a 
month. 
The Court: Did you have a written lease? 
The Witness: No, sir. 
The Court: Month to month? 
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The Witness: Month to month, verbal contract. 

Q. (By Mr. Petermann): What was the $100 a 
month to cover? A. The rent on the store. 

Q. You had no purchase contract? A. No. 

Q. Now, with reference to the three automobiles, 
what kind of automobiles were they ? ' 

A. 740 model International ton and a half truck, 
and ’41—’47 Packard sedan, ’49 model Ford pickup. 

Q. Now, what was the value of those three cars 
together ? A. ‘Thousand dollars. 

Q. Now, at this time you had a job going at 
Porterville, which you have testified to, did you not? 

A. Yes. 

The Court: Did you answer the question? 

The Witness: Yes, sir, I did. 

The Court: Would you speak audibly. It is im- 
portant [26] for me and it is important for the 
reporter. 

Q. (By Mr. Petermann): And you had a writ 
ten contract on that Porterville job, did you not? 

A. Yes. 

Q. Now, were there certain other items in addi- 
tion to those covered by that contract for which vou 
had a claim, or had done work ? 

A. On that contract? 

Q. Yes. A. No, just the one contract. : 

Q. Well, now, at the Porterville job were there 
not certain other items for time and labor whieh 
you had a claim on? 

A. That would be a change order on the same 
contract. | 
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-Q. I understand. Now, what was the total 
mount of your claim for that labor on the change 
orders on that contract ? 

_ Mr. Davis: Just a moment. Your Honor, I ob- 
ject to it on the ground that it doesn’t indicate as of 
when the claim obtains, at the time the contract is 
fully executeed, or what? 

' The Court: Well, I understood counsel was di- 
recting the question to June or July, along about 
the time the payments, the first payment was made, 
the payment of $5,400. Is that correct ? 

Mr. Petermann: That is correct, and if I may 
he [27] specific I will say at or about the time of the 
$5,400 payment. 

A. The contract was entered into approximately 
a year before that. 

Q. At the time of the $5,400 payment, how much 
did you claim was due you on the change orders? 

A. There was approximately $9,000, I believe, on 
the change orders. 

Q. Now, you filed a claim for that amount, did 
you not? A. Yes. 

Q. And you kept records to support that claim? 

A. I filed that claim through the general con- 
tractor for approximately $12,000, and the check 
that came back from the State of California to the 
contractor, my portion was only $9,000 approxi- 
mately, and the State objected to certain things that 
Thad put on the material billing. 

Q. Now, when you approximated the total of 
your assets as of the time of this first payment, I 
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believe you estimated them at the time of the $5,400 
payment to be approximately $9,000. ‘That did not 
include your claim for these change orders, did it? 

a. No. 

Q. Those would be in addition to that amount, 
would they not? A. Yes. [28] 

Q. Now, at the time of the first payment, do you 
recall how much you owed at that time to Keenan: 
Pipe and Supply Company on account of materials) 
and supplies purchased from them ? 

A. The best that I can recall would be $11,000. 

Q. Now, did you include the sum which you owed 
to the Keenan Pipe and Supply Company of $11,000 
in the total indebtedness which you approximate 
at $16,000? A. No. 

Q. You mean that was owed in addition to the 
$16,000 which you estimated before, and additional 
sum of $11,000 to Keenan Pipe and Supply Com- 
pany ? A. Yes. 

Q. Now, to whom was that $16,000 owed ? 

A. That I would have to check off on my records 
or books to get it down perfect. 

Q. Well, now, was it owed to more than one 
person? A. Yes, several. 

Q. How many would you say? 

A. Oh, I would estimate 15. 

@. And who were the principal creditors? 

A. The United States Government was one of 
them. 

Q. And how much did you owe the United States 
Government ? A. Approximately $5,000. 
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 Q. Now, who were the other persons to whom 
you owed [29] money? 

A. I owed the Bank of America and the Anglo 


Bank. 

Q. How much did you owe them ? 

mA. $1,100. 

Q. And what kind of an obligation was that? 
Was that a note? A. Yes, personal note. 


@. Was that secured by any property? 

A. One of them was secured, and one was un- 
secured. 

Q. What was the security under that obligation ? 

A. Co-signer. 

Q. No property ? A. No. 

The Court: Do I understand vou owed $1,100 to 
each bank ? 

The Witness: No. One $600 and one $500. 

Q. (By Mr. Petermann): Now, besides the 
United States Government and the two banks, who 
did you owe money to? 


A. Bernstein Pipe and Supply. 
And how much? A. $2,650. 
And anyone else? A. Tay Holbrook. 


I beg your pardon? 

Tay Holbrook, Incorporated. [30] 

And how much? 

Approximately $1,500. 

Any other parties? 

Offhand I can’t recall. 

Of that $16,000, aside from that owed to the 
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Keenan Pipe and Supply Company, approximately 
$5,000 was owed to the United States Government? 

he ltewis: ; 

Q. And was that owed on account of taxes? 

A. Yes. 

Q. Do you recall what taxes, what type of tax 
it covered ? A. Withholding. 

Q. From your employees ? A. Yes. 

Q. Now, with reference to these two payments, 
the one for $5,400 and the other one for $769 ap- 
proximately, were each of those payments made by 
vour checks? 

A. Of the last two checks, $5,400 and $700? 

Q@. Yes. A. No. 

Q. Now, were either of them made by you 
checks ? A. No. 

Q. Now, do you know whose check was used fo 
the $5,400 payment ? 

A. The general contractor’s on the job. [31] 

(. And would that be Mr. John Deceter? 

A. Yes. 

@. And do you recall whether or not that was 
payable to you alone? Was that check paid to yot 
alone? A. No. 

Q. Did it have someone else as a payee? 

A. Yes. 

Q. Were you and this other party named as co- 


payees, as payees together ? A. Yes. 
Q. And was that other payee the Keenan Pipe 
and Supply Company ? A. Yes. 


Q. Now, is that true likewise of the $700 cheek? 
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A. No. 

Q. Now, do you recall who was the payee on the 
$700 check ? 

A. I believe it was Keenan Pipe and Supply 
alone. 

The Court: In other words, there was no ¢o- 
payee on the $700 check, according to your recollec- 
tion ? 

The Witness: No. 

Q. (By Mr. Petermann): Now, of these ma- 
terials which were owed to the Keenan Pipe and 
Supply Company, the bulk of those materials went 
into jobs you were then working on, did they, [32] 
not ? A. Yes. 

Q. In other words, they were not delivered to 
your store for sales over the counter? 

A. Some of it was. 

Q. Do you know how much of these materials 
actually went into jobs—may I withdraw that ques- 
tion ? 

At the time of this $5,400 payment, can you tell 
us What proportion of the amount then owed to the 
Keenan Pipe and Supply Company had gone into 
jobs which you were then doing? 

A. No, I could not. 

Q. Would you say substantially all of it had? 

A. The material that I bought from Keenan 
Pipe and Supply was mostly of a particular brand, 
and it was distributed to various jobs throughout 
the city and county of Bakersfield. As I had men 
employed I would never know where the material 
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went to in one particular job as it would be picked 
up and put on the truck and maybe carried on th 
truck two or three days before it got around. There 
were numerous items of one kind would be dis- 
tributed over various jobs. 

Q. Well, can you tell me what proportion of 
these materials actually went into jobs? 

A. All of it went into jobs with the exception @ 
small amounts sold over the counter. 

@. Do you have any idea at this time, any recol 
lection [83] of how much was sold over the counter? 
Mr. Davis: Your Honor, the trustee is prepare 
to stipulate for the purposes of this lawsuit it may 
be assumed that all of the assets went into jobs 0 

Mr. Inman. 

Mr. Petermann: Very well, I accept the stipu 
lation. 

May I take one second, your Honor? 

The Court: We might take a short recess at this 
time. We will recess for about ten minutes. 


(A short recess was taken.) 


Mr. Petermann: I have just about three ques 
tions, your Honor. 

The Court: Yes. Go right ahead. 

Q. (By Mr. Petermann): Mr. Inman, referring 
back again to the time of the payment of the $5,40 
to the Keenan Pipe and Supply Company, at tha 
time did you have the machinery and equipment 
which you later listed in your schedules in bank- 
ruptcy ? A. Yes. 
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| Q. And according to my memoranda that was 
falued at $1,500. Was that in addition to the auto- 
mobiles, the home, and the stock in trade that you 
ave me a little earlier? 

A. I don’t recall the $1,500 in machinery and 
equipment. 

Q. I read from your schedules, B-J I believe, 
and made some notations, in which I have listed 
machinery at $1,500. Is that correct? [34] 

Myr. Davis: I am looking it up, counsel. It ap- 
pears to be on the summary. Just a moment and I 
will find it. 

' The Court: Mv notes show that the witness testi- 
fied that he had materials of approximate value of 
$3,000. 

Mr. Petermann: Yes. 

Mr. Davis: JI think that is correct. 

Mr. Petermann: That would have been listed. I 
believe, your Honor, under schedule 2-C in his 
bankruptev schedules, and I was inquiring with 
reference to that. 

The Court: Oh, yes. 

Mr. Davis: 2-C lists $2,000, and 2-J approxi- 
mately $1,500 is the figure given. 

The Court: Of machinery? 

Mr. Davis: Yes, your Honor, machinery, fix- 
tures, apparatus and tools used in business. 

Mr. Petermann: Mr. Davis, maybe you can give 
me this information as well: Does the item shown 
under schedule B-2-d, household goods of $1,000, is 
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that likewise included in the exempt property under 
schedule B-5? 

Mr Davis: Yes, it's: 

Mr. Petermann: In other words, the total of th 
household goods and exempt property is the sum 0 
$1,750? 

Mr. Davis: I am afraid you lost me there. 

Mr. Petermann: Well, I noted that the house- 
hold goods schedule under 2-D were listed as $1,000, 
and the exempt [85] property listed at $1,750. 

Mr. Davis: Property claimed to be exempt by 
state laws $1,000 for household furnishings. I think 
your notes may be in error there. You list it twice in 
the schedules; you list it first as an asset and then 
as a claim of exemption, and the same furniture 
is listed in both places. 

Mr. Petermann: I understand. 

The Court: Well, in addition to the $1,000 house- 
hold exemption were there other items totaling $1,- 
750 that were listed as exempt? 

Mr. Davis: Oh, yes, your Honor. The 1941 panel 
pickup was claimed exempt, the plumbing tools of 
$500, and the homestead. 

Mr. Petermann: I think that answers that ques- 
tion. 

Q. Now, you had those items of property on 
hand, did you, at the time of the $5,400 payment? 

A. Yes. 

Q. Did you have any other items which were 
disposed of by you between the time of the $5,400 
payment and October 17, 1953 ? 


| vs. B. E. Shields, Ete. 45 
(Testimony of James Thomas Inman.) 

A. I had some farming equipment that was re- 
possessed. 

Q@. And what was the value of that farming 
equipment at the time of the $5,400 payment? 

A. I believe approximately $1,000, I would say 
was the value of it. [86] 

Q. Now, had it been bought for $1,000, or had 
you made payments on it of $1,000? 

A. I bought it, I believe I gave $1,200 for the 
Whole setup, for all of it; that was the new price 
that I paid for it. 

Q. And at the time it was repossessed how much 
did you owe on it? 

A. I believe I owed $900 on it. 

Q. Now, besides the farming equipment did you 
have anv other property which was disposed of be- 
tween the time of the $5,400 payment and the time 
of filing your petition in bankrupcty? 

A. No. 

Mr. Petermann: I have no other questions. 

The Court: I would like to ask—do you have 
some questions? 

Mr. Davis: I have some redirect. 

The Court: Go ahead. No, I will wait. 


Redirect Examination 
By Mr. Davis: 


Q. Mr. Inman, in the course of the recess did 
you have occasion to refresh your recollection on 
the subject of the amount of the value of the extras 
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on the Porterville job due you at the time of the 
making of this $5,400 payment ? | 

A. The amount of the money that was due 
me? 

Q. Yes, on extras. [87] A. Yes. 

Q. And do you wish then to change your testi 
mony from what you testified to originally? 

A. I would like to. 

Q. And what is the corrected figure? 

A. The $5,400 and the $763 was the total amount 
of money that was actually due on the change orde 
of the Porterville project, as the balance of the 
money had been advanced, as payroll money on the 
project. 

@. How do you explain the discrepancy betweer 
your testimony now and your testimony on cross 
examination ? 

A. The question was what was the total amount 
that was due me on the contract at the time we en: 
tered into the contract. 

Q. Yes, and your explanation now is? 

A. During the course of the contract part of the 
money was paid to me to carry the payroll and ex: 
penses on the project. 

@. Well, there was an offset in favor of Deete 
for the money advanced for payrolls? 

A. Yes. 

Q. So is it a correct statement then to say tha 
the $5,400 which was paid by joint check to you ane 
Keenan Pipe was the last amount of money tha’ 
was due you on the Porterville job? [88] 
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Mr. Petermann: For the extras? 

Mr. Davis: Yes. 

A. It was the total amount that was due me on 
the job. 

Q. (By Mr. Davis): On the entire job, was 
there other money due you on the job in addition? 
A. No. 

Q. I see. Now, on cross-examination my notes 
mdicate, and counsel can correct me if I am wrong, 
ou estimated the value of vour interest in your 
lome at $3,000? Am I correct in that? 

The Court: According to my notes the witness 
ndicated, I think, that his equity in his home was 
he difference between $11,000 and $15,000, or $4,- 
J00. I don’t recall anything on cross-examination on 
hat subject. 

Mr. Petermann: The Court is correct, I believe. 
Q. (By Mr. Davis): Let me ask you this, Mr. 
mman, if I put the question in this form, will your 
inswer be any different than vou testified on direct 
xKamination: What is your estimation of the fair 
narket value at the time of this $5,400 payment of 
‘our equity in vour home? 

Mr. Petermann: Your Honor, I am going to 
ject now wnless there has been a mistake shown, 
is the question has been asked and answered. [39] 

Mr. Davis: It has been. I am merely giving the 
vitness an opportunity to reanswer the question, 
yecause I don’t think he understood it, your Honor. 

The Court: Well, I don’t know whether he did 
yr not, but I will overrule the objection. 


48 Keenan Pipe & Supply Co. 


(Testunony of James Thomas Inman.) 

Q. (By Mr. Davis): Do you understand th 
question ¢ 

A. The total amount or the contract price of th 
house we bought was $11,300, and at the time tha 
the house was repossessed we only had approxi 
mately $600 in the house as equity, and at that tim 
I figured the house would be worth $15,000 on th 
open market if we could sell it. Of course, w 
couldn’t sell it. 

@. Did you make attempts to sell the house prio 
to its repossession ? A. Yes. 

@. And were you unsuccessful in finding a buyer 
for anything above the amount due on it? 

A. Yes. 

Q. Now, as to this $769 check, on which yor 
testified that Keenan Pipe was the sole payee, wer 
there any prior transactions involving that sam 
amount of money between you and Keenan Pip 
and Mr. Deeter, the general contractor? 

Mr. Petermann: During what period of time? 

Mr. Davis: Immediately preceding the paymen 
of the [40] $769 check? 

A. The preceding meeting we had we talked o 
the checks we had over the $5,400 check. 

Q. Was the $769 check payable directly to 
Keenan Pipe the first such check issued for that| 
amount ? 

A. J believe it was, the first check issued was’ 
paid to Keenan Pipe and Supply. : 

Mr. Davis: That is all. 
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Recross-Examination 
By Mr. Petermann: 


Q. Mr. Inman, with reference to the house, did 
you build that house yourself or have it built for 
yourself ? A. No. 

Q. Did you install any—do any of the work on 
he house at all yourself? A. No. 

@. And how long did you live in the house? 

A. 1 think we lived there approximately a year. 

Q@. And during that year’s time did you make 
ertain improvements in the property? 


A. No. 
Q. Did you install a lawn or flowers or anything 
yf that kind? A. No. 


Q. But bv virtue of your having lived in it for 
hat [41] time you thought your house was worth 
B15,000 ? A. Yes. 

Q. You think that was the fair market value 
for it? 

A. According to what other houses were selling 
or. 

Q. You do recall there were other houses, of 
comparable character in the neighborhood, that sold 
for that amount? a. ING: 

@. From your observation as a contractor in 
Bakersfield, though, you felt that that was a fair 
amount? Is that correct? 

A. No, not a fair amount, but what you could 
vet out of the house. 

@. And you thought you could get $15,000 out of 
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it? A. We asked. 

Q. And were you delinquent in your payments 
at the time this property was taken over? : 


we Yes, 

Q. And how long were you delinquent? 
A. I believe three months. 

Q. And was there actually a foreclosure of the 


property or did you turn it over to them volun- 
tarily ? 


A. There wasn’t a foreclosure on it. 

Q. Was there some sort of proceeding on it? 

A. The owner of the house just threatened t 
take me to court. [42] 

@. And did you give him sort of a document 
which prevented that? A. No. 

Q. Well, do you know what transpired ? 

A. No, other than he told me if I didn’t tur 
the house over to him he was going to take me t 
court. 

@. And did you then turn it over to him? 

A. Yes. 

Q. And so far as you know he filed no actio 
against you? A. No. 

Q. Did you receive any notification from an 
title companies with reference to your remova 
from the premises? A. No. 

Q. The only notification which you received cam 
from the owner of the contract himself? 

A. Verbally. 

Mr. Petermann: I think that is all. 

Mr. Davis: I have nothing further, your Honor 
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The Court: You testified that the $5,400 check, 
using round figures, was post-dated I think? 

The Witness: Yes, sir. 

The Court: Posted-dated what, approximately 
a month? 

The Witness: Yes. 

The Court: What were the circumstances sur- 
rounding the [43] post-dating of the check ? 

The Witness: The review of it from the con- 
tractor that Keenan Pipe and Supply was putting 
pressure on him and bothering him in his office for 
the information as to when the money was coming 
in, and to relieve the pressure, when Mr. Deeter 
found out that the money was coming through from 
the State of California he post-dated the check and 
pave it to Keenan Pipe and Supply; it was post- 
dated a month ahead, and dated a month ahead to 
relieve him of the pressure. 

The Court: Now, the other check for $700 was 
a check from the general contractor directly to the 
Keenan Pipe and Supply? 

The Witness: I believe it was. 

The Court: Well, do you know how it happened 
that the check was made payable only to the Keenan 
Pipe and Supply instead of to you? The money 
was owing to you, as I understand it? 

The Witness: Yes. 

The Court: Do you know how it happened that 
the check was’ made only to the Keenan Pipe and 
Supply ? 

The Witness: Well, on the $5,400 check the 
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payees were made Ikeenan Pipe and Supply and my- 
self, and they wanted me to endorse the check so| 
that they could go right to the office with it, and 1} 
refused to endorse the check, because I wanted it to| 
go through my records in my office, and they [44]] 
took the check back to Mr. Deeter, and Mr. Deeter 
issued a check to Keenan Pipe and Supply, and on} 
the same circumstances on the second check they} 
went to Mr. Deeter and Mr. Deeter gave a check | 


about the smaller check 

The Court: Now, Mr. Deeter is the general con- 
tractor? 

The Witness: Yes, sir. | 

The Court: Was Mr. Keith, or some representa- | 
tive of the Keenan Supply there when you had the} 
conversation with Mr. Deeter ? 

The Witness: No. | 

The Court: Well, now, do I understand that} 
there was a $5,400 check issued and made payable 
to both, and you refused to endorse it, and there- 
after the general contractor made a check in the 
same amount payable only to the Keenan Pipe and 
Supply? 

The Witness: Yes. 

The Court: Which you didn’t endorse? 

The Witness: That is right. 

The Court: Did you give Mr. Deeter any written 
instructions authorizing payment of the money | 
Keenan Pipe and Supply? 
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The Witness: No. 

The Court: I believe that is all I have. 

Mr. Davis: I have nothing further from this wit- 
ness, your [45] Honor. 

Step down. 


(Witness excused.) 


Call Mrs. Inman at this time. 


MRS. DOLLY INMAN 
called as a witness on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testi- 
jed as follows: 


The Clerk: State your full name please. 
The Witness: Mrs. Dolly Inman. 
The Clerk: Have that seat there. 


Direct Examination 
By Mr. Davis: 


Your full name, please? 

Dolly Inman. 

Where do you live, Mrs. Inman? 

I live at 3131 South H. 

Are you the wife of Mr. James Inman? 
. Lam. 

The Court: In Bakersfield? 

The Witness: Yes. 

Q. (By Mr. Davis): Mrs. Inman, in the year 
preceding the filing in bankruptey by Mr. Inman, 
lid you assist him in any way in his business af- 
fairs ? 
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A. Well, I took care of the office as well as 14 
could. 
Q. You took care of the records and that sort 


of thing? [46] A. Yes. 
Q. And you were then fairly well familiar with 
his business affairs ? A. Yes, I was. 


Q. In addition to being familiar with his busi- 
ness affairs, were you generally acquainted with all 
of the property in which he had an interest? 

A. Yes. 

Q. Do you recall that in the weeks or months im- 
mediately preceding his filing in bankruptcy that 
a check was issued on the Porterville job in the ap- 
proximate amount of $5,400? Do you recall such an 
occasion ? A. Yes. 

Q. How long would you say that was before 
the filing in bankruptcy? 

A. Oh, about two months. 

Q. At the time of the issuing of that check for 
$1,500—strike that. 

The Court: Was counsel in error as to th 
amount ? 

Mr. Davis: I beg your pardon, your Honor? 

The Court: Miss Schulke, will you read th 
question ? 


(The question read.) 


Mr. Davis: Yes. 

Q. At the time of the issuing of the check for 
$5,416, were.vou conversant with all of the assets) 
that Mr. Inman had, [47] including moneys tha 
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were due him on jobs? A. Yes, I was. 

Q. Could you state what those assets were? 

A. Well, I can’t recall, it has been quite a while. 
Hxeluding the Porterville job. 

Q. No, including everything. 

A. I eouldn’t make a good estimate on that. 

Q. No, I didn’t ask you for an estimate, Mrs. 
Inman. I think my question was, do you recall 
what those assets were? 

A. Oh, you mean assets? 


Q. Yes. 
A. I thought you meant all the jobs we had. 
Q. No. 


A. Iam sorry. Well, we had about $600 equity 
in our house, and, oh, we had our truck—we had 
two trucks and our car clear, and we had some stock 
in the plumbing shop. 

Q. Stock in trade? 

A. Yes, oh, $2,500 or $3,000 in stock, and we 
had our tools. 

Q. What is your estimate of the fair market 
value, well, first of the tools? 

A. Oh, I would say he had about $1,000 or $1,- 
100 worth of tools. 

Q. And your estimate of the fair market value 
xf the three motor vehicles? [48] 

A. Well, about $1,000, $1,200, something like 
that. I am not a very good judge of ears. 

Q. Do you know what the amount, the total 
umount still due on the Porterville job was at that 
time ? A. After the $5,400? | 
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Q. At the time of the making of the payment? 

A. I don’t believe there was any balance. 

Q. You mean the $5,400 took care of it? 

A. Cleared it up. 

Q. Were there any other assets which Mr. Inman 
had an interest in at the time of the making of 
this $5,400 payment? 

A. None that I know of, and I took care of the 
books. 

Q. Yes. Mrs. Inman, inviting your attention fo 
the week immediately preceding the making of this 
$5,400 payment, did you have any conversation with 
any member of the Keenan Pipe organization, or 
any agent thereof ? A. Yes, I did. 

Q. Who was that conversation with? 

A. Well, I received a telephone call from their 
credit manager. 

@. Do vou know what his name is? 

A. No, I don’t. 

Q. He represented himself to be the credit man- 
ager to you? [49] A. Yes. 

@. What was said in that conversation? 

A. He asked what we intended to do about our 


bill, and I said, well, we were doing the best wel 
could, we were waiting for the Porterville job to} 


come in and as soon as the money came in it was 
theirs, and he said he was afraid that wasn’t good 
enough, and he would prefer we not ask or not try 


to charge, and he was more than a little insulting! 


over the phone. 
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»Q. Well, try not to characterize what he said, 
just say what he said. 

A. He just said that wouldn’t be good enough, 
Keenan would have to take action against us. 

Q. Did he say what kind of action? 

A. No, he said they would take drastic measures. 

Q. About when did this conversation take place 
in relation to the $5,400 payment? 

A. Oh, it was about two or three weeks before 
we got the money. 

@. Did you have any other conversations with 
any member of the Keenan Pipe Company organi- 
gation before or after that time? 

A. Well, in July, Mr. Keith came to see me and 
he asked me to give him a list of our jobs. 

Q. Give him a list of the jobs—— [50] 

A. Of the jobs we had. 

@. ——on which you had money coming? 

A. Yes, and I told him I really 

Q. Just a moment. Where did this conversation 
take place? A. In my home. 

Q. Who was present? A. Just myself. 

Q. Isee. And what was said by both of you? 

A. Well, he asked for the list of the jobs and 
1 told him I didn’t have it handy right there, and 
that he would have to see Mr. Inman about that, 
and I gave him as much of an idea as I could how 
soon we could pay him. I told him that we were in 
pretty bad shape because this Porterville job hadn’t 
paid off as much as we had expected it to and that 
if he would ride along with us that we would pa~ 
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him just as soon as we could and assign as much 
of the money as it came in as we could and get it 
paid off, and he said that wasn’t soon enough, that 
he had to have something more to go on than inal 
and he said he would look up our jobs and find 
out where they were and 

Q. Lien them? 

A. len them, and I said if he did that he 
would turn our contractors against us and we would 
not be able to get any more work and we wouldn’t 
be able to pay him, and [51] he said regardless of 
that that was what he would have to do. 

Q. Were there any other conversations in the 
week immediately preceding the $5,400 payment 
with any member of the Keenan Pipe organization? 

A. Well, several; they came almost every week 
and wanted to know when we would pay. 

@. Can you recall any conversation specifically ? 

A. Just wanted to know when they could get a 
payment. 

Q. No, just a moment, Mrs. Inman. Do you re 
call any of those conversations specifically? Does 
any one still remain in your mind specifically? 

A. No; well, just one, when Mr. Keith came to 
the office when our auditor was there, and our 
auditor-—— 

Q. When did this take place? 

A. This took place the latter part of June, and 
our auditor was there, and we discussed the Porter- 
ville project and all three of us came to the con- 
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elusion that it couldn’t be too much before we would 
be able to pay. 

Mr. Davis: I apologize to the Court and counsel 
for the poor order of proof. 

Q. Going back to the question of the assets and 
liabilities of Mr. Inman at the time of the $5,400 
payment, at that time do you recall, as of your own 
recollection, what the total amount of liabilities of 
Mr. Inman were? A. His liabilities? [52] 

@. The amounts of debts that he owed, or un- 
secured debts ? 

A. Well, I would say about $21,000. 

Q. Let’s go into that in a little more detail. How 
do vou break that down? 

A. Well, we owed about $5,000 in government 
taxes, and we owed Keenan Pipe and Supply about 
$11,000. 

Mr. Petermann: I am sorry, I didn’t hear. 

My. Davis: About $11,000. 

A. About $11,000 I think we owed Keenan at that 
time, and then we owed $1,800 to Tay Holbrook, 
and then we owed about $2,300 to Burnison; owed 
$1,100 to two different banks. Is that supposed to 
include personal? 

Q@. (By Mr. Davis): Oh, yes, any debts you had, 
whether they arose out of the business or not. 

A. We were four months delinquent in our pay- 
ments on the house, which were $85 apiece, and we 
also owed back taxes on our house of about $247. 
That is about all I can think of right now. 

Mr. Davis: J have nothing further at this time 
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The Witness: I haven’t looked at our books in so 
long J can’t remember. [53] 
Cross-Examination 
By Mr. Petermann: 

Q. Mis. Inman, who was your auditor to whom 
you referred in your direct testimony ? 

A. Quentin Winters. 

Q. And did he keep your records and accounts 
for a period of time? A. Yes. 

Q. During what period of time? 

A. Well, he came to work for us in the fall « — 
1952—no, just a moment. He had worked for us 
about a year prior to our bankruptcy. 

®. And from 1952 to the summer of 1953 had) 
he been with you all that time? 

Yes, he had. 

Did he make periodic reports for you? 

Yes. 

Were those reports in writing? 

You mean financial statements? 

Yes. 

No, he never did give us a financial state 
ment. We were quite puzzled about that, but—well, 
he would give us superficial ones. 

Q. Were they in writing? 

A. Yes. I think so. 

Q. What has become of them? [54] 

A. TI can’t recall if he gave us one or not. I 
know he constantly promised to give us reports. 

Q. Well, what did he do for you? 

A. Well, he took care of our returns and checked 
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ny records and balanced them, and kept a general 
; wo you say he kept your general ledger ? 
Yes. 

Q. And is that the ledger in which you kept rec- 
ords of payments of account? A. Yes. 

' Q. And you are testifying this morning from 
your recollection what those ledger entries con- 
tain ? 

A. ‘To the best of my ability, I am. 

Q. Did you keep any of those general ledgcx: 
yourself ? 

A. No, all I did was keep records and he won: 
enter them for me. 

Q. Well, do you have any memory with referencs 
to these amounts other than what you saw in the 
general ledger? 

A. I didn’t quite understand that. 

@. Do you have any memory with reference to 
these items other than what you saw in the general 
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ledger amounts ? 

A. No, I don’t. I went completely by his figures. 

Q. And when you testified with reference to the 
‘Keenan account being the sum of approximately 
1$11,000, is that because of your remembrance of 
that amount in the ledger? [55] 

A. Yes. I don’t remember exactly what the 
amount was. 
' Q. And as of what time did that $11,000 amount 
‘appear for Keenan Pipe and Supply? 
| A. Well, let me see. It was before the $5,400 
‘Was paid. 
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Q. Now, with reference to the $5,000 due i 
taxes, was that due at the time the $5,400 payment 
was made, or was that the amount due at the time 
of filing in bankruptey ? 

A. No, it was due at the time of the $5,400. 

Q. And what recalls that amount to you? 

A. Well, mainly the amount given on the tax 
record that f have. 

Q. Do vou have a tax record with you? 

A. No. That I had in the office. I know it was 
around $5,000 we owed in taxes. 

Q. Did you make your payment on the taxes 
after receiving the $5,400 check and filing in bank- 
1uptey, Mr. Inman filing in bankruptey? 

A. No, sir. 

Q. Did you do any business between the time 
that the $5,400 check was made and the time o 
filing in bankruptcy as a plumbing contractor? 

A. Only in regard to finishing what work we ha 
already started. We took on—I don’t understand 
the question. 

Q. Was vour husband doing plumbing work be- 
tween the time that the $5,400 payment was mad 
and the time of filing [56] in bankruptcy ? 

A. Yes, he was finishing what work he had out. 

@. Did he have any employees during that perio 
of time? 

A. Yes, he had one plumber working. 

Q. Now, Mrs. Inman, did you ever give any one 
of the Keenan Pipe and Supply Company repre 
sentatives a list of jobs which were then being done‘! 
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A. Only orally. 
| Q. Now, with reference to the amount which was 
due on the Porterville job, do you recall what the 
total contract price on that job was? 
| A. No, I don’t. There were several adjustments 
back and forth. 


| Q. Do you recall whether or not there was any- 
thing due on the contract itself at the time that 
the $5,400 payment was made, as distinguished 
from the change work ? 
| A. I don’t believe there was. I don’t remember. 
_ Q. Do you recall you and your husband prepar- 
ing a claim for filing with the State with reference 
to those change charges? 
A. I don’t understand the question. 
Q. Do you reeall preparing a statement for Mr. 
D eeter, or for the State of California, or anvone 
else, with reference to the amount of work which 
was done by your plumbing company with reference 
to the change over at the Porterville job? [57] 
A. Well, we did make up a bill and a statement 
bf what was done. 

Q. Do you remember what the total amount of 
hat claim was? A. No, I don’t. 
Q. If I suggested to you the figure of $12,000 
would that recall your memory? 
A. I just don’t remember; I am sorry. 
@. You were not paid for all the amount you 
claimed on the change orders, were you? 
| A. No, we weren't. 
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Q. Asa matter of fact, you only received a small 
percentage of that, did you not? 

A. Yes, we did. 

Q. And when I say a small percentage, only 
about 20 per cent of the amount which you claimed, 
is that correct? 

A. IT don’t know what percentage we were paid. 

@. Would vou say it was less than half? | 

A. 1 really wouldn’t know. I merely just stayed 
in the office and my husband told me 

Q. Didn’t you type up that statement for Mr, 
Deeter? 

A. It is possible I did. Sometimes my husband 
typed the statements. 

Q. Well, then, you don’t know how much of 
that claim for extra work the $5,400 check covered 
do vou? 

A. I don’t know. I am sorry, I didn’t under 
stand you. [58] 

Q. Isay, you don’t know of your own knowledge 
how much of your claim for the extra work on th 
Porterville job the $5,400 payment represented ? 

A. I understood it was supposed to cover all o 
it. 


Q. Did it cover your entire claim, or the amount 
which was allowed by the State? 

A. I believe it was what was allowed; I am no 
sure. 

Q. What I am trying to find out is how much 
was disallowed. Do you know what proportion was 
disallowed ? A. No, I don’t. 
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Q. Do you recall that it was a considerable 
amount ? 

A. Well, my husband worked more closely with 
the accountant than with me on that job. They were 
trying to keep accurate records, and I just took care 
of the other jobs. I did what I could to help. 

Q. Do you recall whether or not the $5,400 pay- 
ment represented more than—withdraw the ques- 
tion. 

! With reference to the $700 payment, was that 
likewise a portion of the amount allowed on the 
extra work on the Porterville job? 

A. I don’t know. I don’t think so. I don’t re- 
4 
} Q. Do you know what that $700 check purported 
to cover ? A. No, sir. I do not. 

@. Asa matter of fact, Mrs. Inman, didn’t you 
tell Mr. Keith that with the amount of the claim 
Which vou had [59] on the Porterville job that you 
were way out in front with reference to your pav- 
ments ? 

A. We thought we had plenty coming in to pay 
My. Keith what—what we could take care of other- 
wise. 

Q. And you told him so, did you not? 

A. Well, we were sure that we would be all 
right on it, and—I just don’t recall what my con- 
versation was with him. 

Q. But you were certain you would be all right ? 

A. Yes, we thought we would be all right on 
paving Mr. Keith. We certainly intended to pay 
him. 
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Q. And at the time of the $5,400 payment, there 
was still $11,000 due to the Keenan Pipe and| 


Supply? A. After the $5,400? | 
Q. Yes. 
A. I don’t know. Not that much. 


Q. Well, was there $11,000 due at the time, so 
after the payment there was only $6,000 due? Do 
vou recall which was correct? 

A. TI don’t remember the figure. It is sort of 
vague. 

Q. Well, now, when you thought you could pay 
them completely, did you have in mind paying $11- 
000, or only $6,000 to the Keenan Pipe and Supply 
Company ? 

A. Well, the details of it are kind of vague. I 
don’t remember exactly what was due there on that 
Porterville job, but I know we felt our Porterville 
job would clear us with [60] Mr. Keith, of what we 
owed. 

Q. And you felt at the time the $5,400 check 
was paid to him? 

A. I beg your pardon? 

Q. And you had that feeling, that you had come 
to that conclusion at the time the $5,400 check was 
paid to the Keenan Pipe? 

A. I don’t know what you mean. 

Mr. Davis: I object to what this witness’ private 
conclusions were. 

The Court: Well, I think the objection should be 
overruled. I don’t know whether the witness an- 
swered the question or not. Did you answer? 
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The Witness: I didn’t get a chance to. 
(The question was read.) 

The Court: The question may not be completely 
understandable because it refers back to the pre- 
yious question. 
Mr. Petermann: May I rephrase it? 
The Court: Yes. 
Q. (By Mr. Petermann): Mrs. Inman, you 
have stated you had a feeling that you would be able 
to take care of the account which was owed to the 
Keenan Pipe and Supply Company. Now, what I 
m inquiring about was, did you have that feeling 

at you could pay them completely at the time 
the $5,400 payment was made? [61] 
a Yes, sir. 
_ Q. And did that feeling or that conclusion arise 
from you knowing that certain sums were still due 
from the Porterville job? 

A. No, it was just—we felt if given a little bit 
of time we could clear ourselves with Keenan. 

Q. Did that feeling come from certain other jobs 
which vou had under construction at that particular 
time ? 

A. I don’t recall why I did make the statement. 

Mr. Petermann: I have no further questions. 

Mr. Davis: I have nothing. 

The Court: We will recess now until 1:30 this 
afternoon. 


(Thereupon, at 12:00 o’clock noon a recess 
was taken until 1:30 o’clock p.m. of the same 
dav.) [62] 
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Monday, May 16, 1955, 1:30 P.M. 


Mr. Davis: Your Honor, I wish to call Mr. J olf 
Deeter to the stand. ' 


JOHN H. DEETER 
called as a witness on behalf of plaintiff, having 
been first duly sworn, was examined and testifie¢ 
as follows: t 


The Clerk: State your full name, please. 
The Witness: John H. Deeter. t 
The Clerk: Have that seat there. 


Direct Examination 
By My. Davis: 


Q. You are Mr. John H. Deeter? 
m Yes, cir. 
Q. Where do you live, Mr. Deeter? 
A. 622 Hillerest Drive, Bakersfield. 
Q. What is your occupation? 
A. General contractor. 
Q. In 1953 were you also a general contractor? 
AW Yes. 
Q@. In the year 1953, Mr. Deeter, did you have 
any business dealings with Mr. James Inman? 

A. Yes, sir. 

@. And did you have any with particular refer- 
ence to the Porterville Hospital? [63] 

A. Yes, sir. 

Q. What was your relationship? 

A. He was the plumbing subcontractor for con- 
struction of the State housing for the hospital, and 
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Iso subsequently putting in the utilities that 
reren ’t in the general contract. 
H Q. I see. And what was your business? Were 


ee the general contractor? 


: A. I was the general contractor on the complete 
job. 


@. In the course of your construction of the 
Porterville State Hospital, did you have occasion 
to have any conversation with any representative 
of the Keenan Pipe Company ? A. Yes, sir. 

Q. And with whom did you have those conversa- 
tions ? 

A. Most of them with Mr. Keith of the Keenan 
Pipe. 

Q. And will you tell the Court when the first 
of those conversations occurred, as best you remem- 
ber ? 

A. I would say shortly after the complete job 
was completed, which [ would say was in March or 
April of 1953. 

Q. And where did this conversation take place? 

A. First over the phone, and then he came into 
the office. 

Q. The first conversation you ever had was on 
the telephone? A. Yes. 

Q. What was said at that time, Mr. Deeter, be- 
tween you? [64] If you can’t remember the words, 
five me the substance of the conversation. 

A. We had so many, counsel, that I can’t tell 
you. We had so many conversations, I mean there 
were three or four. His first call, I mean, was in 
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regard to gettine—when he was going to obtain 
payment for the material used on the Porterville 
Hospital, and he was inquiring when it was coming 
through, when we would get our money, and in turn 
when he would get his money. 

Q. In other words, you were looking ahead f¢ 
see what arrangements would be made for the pay 
iment of the Keenan Pipe, is that correct? ; 

A. Well, he called and wanted to know. He said 
he had been informed by. the subcontractor, Mr 
Inman, that he was going to get his money from 
that job, and Mr. Keith was verifying if he did have 
money on the job and when it was coming. 

Q. State whether or not there was not an earlier 
conversation in which the question of the method 
of payment was discussed. 

A. Not with me, no. In other words, there was 
no arrangement directly with me on it. 

Q. Well—— | 

A. The only thing, very early in the stage of 
the contract, it was agreed, but that was an agree- 
ment between [65] Jim Inman and myself, that 
the checks would be made jointly to Tom Keenan 
and that was between Jim Inman and myself. 

Q. So the first conversation which you now re 
Jate which took place, you think—I am sorry, my 
recollection fails me here. | 

A. I would say in March or April. 

Q. March or April of 1953, was concerned with 
when the money would be forthcoming to pay thé 
Keenan Pipe bill, is that correct? A. Yes. 
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Q. And what did you reply? 

A. Actually, we had already disbursed the money 
for the material on the main contract; this was in- 
olving money for material that went on the change 
wder on the state utilities. 

. @. Isee. And was that all that was said in the 
course of that conversation on the telephone? 

A. Yes. Then it dragged out; we went into ne- 


he) 
di 


eae 


gotiations with the State on it, and it dragged out 
f 


for quite a while, because they don’t act very 
- - ‘ 
tree on change orders, and there was some dis- 


aereement as to the amount of the change orders, 
and we necessarily had to wait for the complete 
amount because they don’t make progress payments 
If change orders; they do not pay until the com- 
plete amount is agreed upon, and that took quite a 
bit of time. [66] 

-Q. During that time did you have a further 
conversation with Mr. Keith, or any other represent- 
ative of Keenan Pipe? 

| A. Just before we got a final settlement Mr. 
(Keith came into the office. 

Q. Was anybody else present? 

| A. At this conversation I don’t think so. The 
edit manager might have been there, but I don’t 
recall. 

Q. When you say just before the final settlement, 
t0 what settlement do you refer? 

A. I referred to the $5,400 check. 

Q. Isee. What took place at this conversation— 


—_- 
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withdraw that. What was said in the course of thie 
conversation ? 

A. The actual words I don’t remember, but I 
can say the substance of it was that Mr. Keith 
wanted to know how much money I still owed Mr, 
Inman. [ told him roughly $5,400. He said he was 
under the impression he was supposed to get closer 
to $11,000 on the Porterville job. I told him no, 
that I had advanced enough money to make the 
payroll all along to My. Inman, under the terms 
of the original contract or agreement with him. I 
had to make all the payrolls because he didn’t have} 
the money at that time to pay the payroll, and they; 
told me there was $13,000 still due on the contraet 
and J said that couldn’t possibly be because there 
wasn’t $13,000 that went on that particular job, [67] 
so he said he would go back and check out the 
records, and he came back and acknowledged the 
fact that $5,400 would cover all the material that) 
went on this job. | 

Q. On that particular job? | 

A. On the particular job, and agreed at the timé 
if I would make a joint check out that there would 
be no lien filed. 

Q. Had there been a conversation about a len? 

A. Never actually threatened, but it was implied: 
J mean, I got the idea we would have to—this hill 
would have to be paid or the job would be lened 
because the job could have been liened. They 
couldn’t file the notice until the change order had 
been completed and the job had been done three 
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n onths, you couldn’t file notice of completion until 
the change order was completed. 

Q. Well, at the time of this conversation was 
the word ‘‘lien’’ used ? 

A. T am not sure whether the actual word 
“lien”? was used. In order not to have the job hened 
it was agreed I would pay this $5,400. 

Mr. Davis: I have no further questions. 


Cross-Examination 
By Mr. Petermann: 


@. Mr. Deeter, with reference to this $5,400, do 
‘you now recall whether or not that was made by 
‘check to Mr. [68] Inman and to Keenan jointly, 
or whether it was made by check to Keenan alone? 

A. My recollection is it was a joint check. 

@. Do you have any recollection with reference 
| to the $700 check, which was made at a subsequent 
| time, as to whether or not that was paid to Keenan 

and Inman jointly, or to Keenan alone? 
} <A. My recollection is that went to Keenan alone, 
but I could be wrong. I can obtain the documents, 
if necessary. 

Q. You do have those documents? 

A. I have those documents, yes. 

Q. Do you have them with you? 

A. No, sir. 

Q. They are in Bakersfield? 
A. In Bakersfield. 
Mr. Petermann: I believe it is very material 
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that we should know that particular fact, yout 
Honor. 

Mr. Davis: What fact? 

Mr. Petermann: And I believe we could ascer 
tain whether they were made directly to Keena ! 
or jointly, with reference to the $5,400 payment, 
and likewise the $700 payment. 

Mr. Davis: Well, what is your position? Maybe 
J agree. ' 

My. Petermann: Well, I think if the payments 
were made directly to Keenan Pipe and Supply 
Company, then there is a serious question whether 
or not there could have been [69] a preferential pay- 
ment, if the other factors are established. 

Mr. Davis: J don’t believe I have the check® 
but the testimony was to the effect that the first 
one was joint and the second was made out to 
Keenan alone. 

Mr. Petermann: Well, there was some conflict, 
my notes indicate, as between the testimony of Mrs. 
Inman and Mr. Inman. Mr. Inman, my notes 
show, testified the first check was made out directly} 
to Keenan, and Mrs. Inman said the second check 
was made directly to Keenan. So I think we should 
ascertain, if it is possible, which of those situations 
is correct. 

Mr. Davis: Well, now, these are Mr. Deeter’s 
checks, aren’t they? 

The Court: Well, I understood Mr. Inman to 
say that the first check of $5,400 made out some 
time in July, or delivered in July and post-dated 
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fo August, was a joint check, and then he testified 
that the defendant Keenan Pipe and Supply Com- 
pany wanted him to endorse the check but he 
refused to do so, and later Mr. Deeter issued a 
check in the same amount directed to Keenan Pipe 
and Supply. 
Mr. Davis: Was that the $5,400 check? 
The Court: That is my understanding of his 
festimony. 
Mr. Petermann: I now find with reference to 
the Court’s inquiry that is what was developed, but 
With reference to my notes I had found it prior. 
T appreciate that, your Honor. [70] 
Mr. Davis: That is correct, your Honor. That 
states the facts as Mr. Inman intended them to be 
stated. 
The Court: Mr. Deeter, those cancelled checks 
that vou issued are in your possession ? 

The Witness: They could be found. 
} The Court: They could be found. 
} Mr. Davis: Your Honor, I wish to point out, if 
the Court please, until there is some evidence here 
\hefore the Court that there was an express or im- 
|plied contract between Keenan Pipe and the gen- 
| eral contractor, it would be somewhat unusual when 
‘there was a subcontractor in the picture, there 
is no materiality to the point. 

The Court: Well, it seems to me that in view 
} of the absence of records of any kind on the part 
of the bankrupt, and the amount of approximations 
| that have been made in this case, both with respect 
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to dates and payments and what not, that the cam 
celled checks may be of some assistance at least 
in determining the exact dates upon which some of 
these things happened, and I am inclined to feel 
that if these documents are available that if counsel 
wants them they should be made available. 


Mr. Davis: Very well, your Honor. 

How could we arrange that, Mr. Petermann, so 
that they could be sent to the Court without the 
necessity of another appearance, if we can? [71] 

Mr. Petermann: J will go farther than that) 
When you reach Bakersfield and have an oppor} 
tunity to ascertain that fact from Mr. Deeter, 7 
will accept your statement with reference to the 
facts. 

Mr. Davis: And the checks? 

Mr. Petermann: My impression at this point 
is that your statement is completely correct, the} 
$5,400 check and the $769 check, as finally cashed} 
were both made out to Keenan Pipe alone, if that 
will assist the Court. Mr. Inman now verifies that| 
fact, and I don’t know if there is any issue of fact} 
remaining now. 

The Court: Do you recall, Mr. Deeter, of an} 
earlier check being issued in the amount of $5,400) 
paid jointly ? 

The Witness: To be honest with you, I dont 
think I issued it. I don’t think I would have issued 
it. The small check I might have, but I don’t think 
the large check I would have issued. 

The Court: So your distinct impression is "| 
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the $5,400 check was actually cashed as a joint 
check ? 

The Witness: That’s right. 

Mr. Davis: Well, maybe we better find out. 

The Court: I think it would at least clear up 
this matter, and I am perfectly willing—do both of 
you gentlemen practice in Bakersfield? 

Mr. Petermann: I am in Los Angeles. [72] 

; The Court: Oh. I was going to say that if vou 
could send up a little written stipulation, stipulating 
Iwhat has been disclosed, why—TI think it might he 
helpful for the Court if you could reproduce the 
jface and the reverse side of the checks, giving dates 
and dates of cancellation and things of that sort. 

| Mr. Davis: I can photostat it. 

The Court: You don’t have to make photostatic 


Mr. Davis: Well, we have friends who will do 
ithe copying for us very reasonably. 

The Court: Well, then, suppose that you gentle- 
men handle that that way, and stipulate that those 
jmatters might be received in evidence, and we will 
isay as Plaintiff’s exhibit? 

Mr. Petermann: Yes, your Honor. 

Mr. Davis: Yes, your Honor. 

The Court: Very well. 

Mr. Petermann: Just one other matter, Mr. 
Decter, I was going to ask you about: 

@. You mentioned that there was some conver- 
Sation with reference to not filing lens at the time 
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the $5,400 check was made. Now, can you tell 
what you said in respect to that conversation ? 

A. Exactly what T said TI don’t know, but I know 
that I was not going to release the money that I 
had until I was [73] assured—I knew Keenan Pipe 
had supplied all materials on the job, and I would 
not release the money until I was satisfied it was paid. 

@. And so you received some assurance that 
there would be no lien filed on behalf of the Keenan 
Pipe and Supply? 

A. Definite assurance as far as I was concerned 

Q. Did you assure yourself that there would be} 
a proper lien for this sum of $5,400, or that there 
could be a proper lien for that amount? 

A. I would say in the approximate amount. The 
figures weren’t very far off; they might have varie¢ 
a few dollars, but I think it was in the actu | 
amount. 

Q. Now, with reference to the $700 check which} 
was, according to my records, delivered subsequent 
to this $5,400 check, was there some conversation} 
which preceded the delivery of that check? 

A. That was material on another job, 

Q. I didn’t understand. 

A. That was material on another job, or two of 
thee small jobs in town, I know at least one job 
in town. It had nothing to do with this original 


contract. 
Q. In other words, that had nothing to do wit | 
the Porterville job? A. That is correct. 
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' Q. And were there valid claims of liens which 
could be [74] filed against those jobs? 
mM. Yes, sir. 
Q. And did you have some conversation with 
reference to the possibility of those liens at the time 
you made out this $700 check? ree 
@. And can vou tell us when that was with 
reference to the delivery of that check? 
A. I would say within two or three days prior 
fo the delivery of the check. 
Q. And that conversation was held at your office, 
or someone’s office? . 

A. That possibly could have been held at my 
ofice; they were either at my office or over the 
phone. 


Q. Do you remember who was present besides 
yourself ? A. Just Tom Keith. 
Q. Do you remember what was said by vou and 
by him? 
A. Just the general idea, Mr. Petermann; I 
idon’t remember the exact words again. 
~Q. Did I understand correctly that the $5,400 
vas very close to the amount of the materials which 
remained unpaid on the Porterville job at that par- 
deular time ? 
“A. When you say at that particular time, you 
mean after the job completion? We had the job 
completed about 90 days when this was made. [75] 
Q. In other words, when this payment was made 
the job had been completed ? A. Yes, sir. 
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Q. And do J understand correctly the facet to he 
that the payments which were now being received 
were not for materials but were for change orders 
which had been performed by Mr. Inman? 

A. Portions of that payment was ten per cent re- 
tention which the State holds which was $1,000 on 
the original contract, the balance of it was what he 
had coming on a change order. 

Q. Now, do you recall whether or not the filing 
of his claim for those change orders was handled 
through your office, or did he handle that directly 
with the State? 

A. Handled through my office. 

Q. Do you recall what the amount of that origi 
nal claim which was filed through your office was 

A. The original claim as turned in to the Stat@ 
was very close to $13,000, somewhere between twelv¢ 
eight and twelve nine. 

Q. Do you remember approximately when tha 
claim was filed with the State? | 

A. Roughly ten weeks before acceptance of thay 
final—it was shuttled back and forth between Sacra} 
mento, I believe, and it took about three week 
every trip. [76] | 

Q. Was there an amended claim filed after thi 
first $13,000? 

A. The first claim, there were pipes and pipé¢ 
sizes and material some time that the inspecto} 
right at the job could not allocate to the job, som 
pipe sizes that had inadvertently got in there anc 


| 
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they wouldn’t even let the pipe on the job, and the 
State rejected it and the State said send in cor- 
rected copy, and then he submitted again and they 
objected again, and it was reduced down from 
ground $13,000—I meant twelve eight. Originally 
it was reduced from $13,000 to $10,000; they ve- 
- about $3,000 approximately as originally sub- 
mitted. 
. Q. Now, when this $5,400 came down from the 
state, was the last payment on the claim which was 
filed with them? Before you answer that, first, had 
there been a prior payment on that claim made to 
your office? A. Yes, sir. 
. @. And would that have been in the neighbor- 
hood of $4,600? 

A. Let me correct it. What actually happened, 
as I explained before, that was ten per cent reten- 
tion on the first contract, which was originally 
around $10,000. They held out that $1,000. The 
other $4,400 came down on this change order, and 
the balance of it I had advanced the balance of that 
money. We got it all in one lump sum, over 
$9,000, [77] close to $10,000, but of the balance of 
that J had advanced Mr. Inman for payroll and 
incidentals on the job, because he said he couldn’t 
carry the job, and he was already on the job. He 
originally went on the job anticipating the $10,000 
| contract, and he wound up with $20,000, and there 
| Was no progress payment on the last and we had to 
carry him one way or the other. Keenan agreed to 
earry the material and I agreed to carry the labor. 
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Q. And so the difference between what Keenan 
received and the amount of the net claim was cove 
ered by the advances which you had made? 
me WMiataseeorvett. 
Q. And so those proceeds were retained by you? 
A. ‘That is corfect. 
Mr. Petermann: I have no further questions. | 
Mr. Davis: Your Honor, I have nothing further 
I am still feeling my way in matters of federal 
procedure, and I don’t know whether this is needa 
sary for my record or not, but purely for the recor d 
I would like to move that all testimony given by this 
witness pertinent to the subject of whether or not 
a lien was waived should be stricken, on the ground 
it is irrelevant, incompetent and immaterial. 
The Court: Well, I think the motion will be 
denied. 
I would like to ask a couple questions. MrJ 
Deeter, [78] the main subcontract of Inman to 
supply the plumbing and the housing part of the 
general hospital contract 
The Witness: That is right. . 
The Court: -———that was for some $10,000? . 
The Witness: That is correct. 
The Court: And that contract was completed, 
is that true, in April or May, fully completed? 
The Witness: That and also the other phase was 
completed too. Everything was completed. We de 
livered the house at that time. 
The Court: Well, was the installing of the utili- 
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fies, was that a change order in the main contract 
or was that a separate contract? 
The Witness: It was a change order in the main 


fixed fee. 
The Court: Well, when you filed the claim, or 
the claim was filed on behalf of Ma. Inman, of the 


ithat that claim included was the ten per cent re- 
tention? 
The Witness: Correct. 
The Court: Everything else had been paid? 
The Witness: That is correct. 
The Court: And the amount of the change order 
as finally agreed upon between you and Mr. Inman 
‘and the State was agreed upon somewhere around 
$9,000? [79] 

The Witness: Closer to ten. 
| The Court: Closer to $10,000. And then of that 
$10,000 that was received Keenan Pipe and Supply 
received the $5,400? 

The Witness: Correct. 

The Court: Which covered all of the material 
) furnished by that company that went into the Port- 
erville job? 

The Witness: Yes, sir. 

The Court: Now, was this 

The Witness: That was not all the material. 
| They had been paid previously to that for material 
| that went into the plumbing. 
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(Testimony of John H. Deeter.) 
The Court: Yes. In other words, it was the balk 
anee of the material ? . 
The Witness: Yes. . 
The Court: Well, now, was this check of $5,400 
issued by vou before the claim had been honored 
and you had received a check from the State, or 
Inman received a check from the State? 

The Witness: The check came to me. Not he 
fore it was honored, not before they had accepted 
the change order, not before we had all three come 
to the agreement as to what was being paid. 

The Court: But the point is this, did you issue 
the check in advance of having in your hands the 
funds from the State? 

The Witness: Correct. [80] 

The Court: And do you remember how much in 
advance ? 

The Witness: No, sir. I have those records. 

The Court: Well, was it maybe as much as thirty 
days? 

The Witness: I don’t think so. 

The Court: Well, why did you issue the check 
before you had funds in your hands from the State?) 

The Witness: I guess, actually my memory 
doesn’t stand me in this, I am not positive why, but, 
the only reason I can see—and I am not sure this is 
why, but the only reason I can say why is because 
if Inman and Keenan had been pushing for their 
money I might have. I actually don’t think I post- 
dated the check, but they tell me it has been proven 


ga a 
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(Testimony of John H. Deeter.) 
that I did post-date it and possibly I did, but I did 
not believe so. 

The Court: Well, you are satisfied though that 


the check was issued before you received the funds 


from the State? 

The Witness: Yes, I am satisfied. 

The Court: And the only reason that you can 
think of now 
The Witness: I knew once that change-over was 
approved I knew I would get the money, but there 
Was still a question as to the amount, until they 
finally approved it by all three parties. 

The Court: Well, do you recall anything being 
Said about not filing a lien if you gave the check 
at that time, even [81] though you didn’t have the 
money ? 

The Witness: That could have been the reason 
I issued the check, and probably was as you bring 
it to mind. After they file notice of completion 
‘there is a thirty-day waiting period. They had to 
‘be protected in some manner that they would have 
their money, and so possibly that is the reason I 
jissued the check. They had to be protected some 
way and I thought it was the simplest way to pro- 
tect them, to let their lien rights expire. The date 
will probably bear that out. 

The Court: I think I have no further questions. 

Mr. Davis: With the indulgence of the Court, 
J have. 

The Court: Yes, indeed. 
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Redirect Examination 
By Mr. Davis: 

Q. My. Deeter, after your original conversations 
with Ma. Keith on the subject of the change order 
and how the payments were going to be made, tell 
the Court whether he made further inquiry up 
until the time of the final payment made to him? 
Did he ever telephone you regarding these pay. 


ments ? 

A. Counsel, what was your first date again? 

Q. Your first conversation was when you negotr 
ated for the work under the change order, you have 
told us about that. Now, would you tell us about 
any later personal or telephone [82] conversations 
that you had with Mr. Keith concerning this money 
that was coming on this job? | 

A. I think he telephoned once or twice, checking 
to know why it took so long, called to know whe 
the money would be coming in. ) 

Q. You say he called once or twice during that 
period to inquire? A. I would say so. 

My. Davis: J have nothing further. 

Mr. Petermann: That is all. 

Mr. Davis: May this witness be excused? | 

The Court: Mr. Deeter, 1f you will arrange t 
make available on request of Mr. Davis and Mr. 
Petermann these cancelled checks involved, you are 
excused from further attendance. 

The Witness: Thank you. 


(Witness excused.) 
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Mr. Davis: There is one further bit of the 
‘istee’s prima facie case I can offer, and counsel 
may stipulate, regardless of what the position of 
Oolvency may have been at the time of the payments, 
sa matter of fact the estate will not be able to pay 
(00 per cent dividend. There are roughly $3,300 on 
land as of now, and it looks to me from the claim 
file about $20,000 in claims to pay, so that even if 
re were completely successful in this action we 
still could [83] not pay 100 per cent dividend out 
l the estate. Now, I could so testify. 

Mr. Petermann: I will stipulate Mr. Davis would 
festify in accordance with his statement. 

The Court: May I inquire, when you speak of 
$30,000 in claims, are you talking about unsecured 
claims ? 


' Mr. Davis: Your Honor, there is a secured claim 
there which I deducted, because it obviously 
hould not have been listed in the form it was. If 
I said $30,000 I was in error; I should have said 
about $20,000. 

The Court: In effect, that $20,000 is in un- 
secured claims? 

Mr. Davis: Yes. And there is no possibility, 


your Honor, even if this action is successful, in 
paying 100 per cent dividend. 

“Mr. Petermann: May I inquire, is any of that 
amount, that $20,000 amount, represented by taxes? 
Mr. Davis: Yes. 

My. Petermann: In what amount? 

Mr. Davis: It is on this sheet and I probably 
should have read from this summary and not from 
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memory anyway. Taxes due the United States 
$4,590; taxes due the State thirty-nine thousand 
and forty-four—I am sorry, $39.44. $300 which are 
listed as being as priority under the laws of the 
United States, I haven’t looked at the claim itself 
to see what they are relying on. Secured claim: 
it says $22,909, [84] and unsecured claims $11,738, 
but in making the representation I did, there are 
elements in this security instrument which obviously 
indicate that they were mislisted in the schedule. 
In any event, your Honor, even taking it at its 
most, we couldn’t conceivably pay 100 per cent 
dividend, because if you subtract the taxes due the 
State and the $4,500, it more than wipes out al 
that we now have in the estate, and if we wert 
completely successful in this action there would be 
what? Some $5,000, yes, a little over $5,000 anc 
the $5,000 could not possibly pay even as they have 
listed in the schedule $11,000 of unsecured creditors. 

Mr. Petermann: Mr. Davis, may I inquire, a& 
cording to my memorandum, the secured claims 
amount to $11,909.99. 

Mr. Davis: I see what happened. This was not 
corrected in the summary, but it was corrected in 
the original. 

Mr. Petermann: So that the total of the claims 
general creditors, only amounts to $22,000 roughly, 
is that correct? | 

Mr. Davis: Yes. In any ease, no matter how you 
cut it it would be impossible to pay 100 per cr 
dividend in any case. 

The Court: Well, I think in view of the colloquy, 
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between attorneys, and what not, we might restate 
the stipulation using the corrected figures, and, Mr. 
Petermann, you see if you can go along with the 


proposed statement. 


rather rely on the personal representation, which 
is based on my conversations with the bankrupt, my 
own knowledge of the estate, because there are 
etrors in the schedules. 

My representation, and I would so testify, is this, 
your Honor, that even if the trustee is completely 
successful in this lawsuit, and recovers the total 
amount claimed thereunder, it would be impossible 
for the estate to pay a 100 per cent dividend after 
paying the priority claim of the United States. 
| The Court: Well, I think I would also prefer to 
have you include in the stipulation the status of 
the bankrupt estate with respect to the unsecured 
creditors. 

Mr. Davis: There are $3,300 now in the estate, 
and there is at least $11,000 of unsecured creditors. 

Mr. Petermann: May I make one inquiry? Your 
Statement at this point says even if we prevailed 
in this particular action. 

Mr. Davis: Which is not necessary to establish, 


| to that, I would be allowed to leave that asset out 
Jin making the representation, but just to preclude 
|} that I have it included as an asset, assume that it 


is an asset. 
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Myr. Petermann: ‘Then I think we should inqui 
as to [86] what other assets there may be. 

Mr. Davis: Oh. $8,300, and this is the last re 
maining possible asset in the estate. There are no 
other recoveries to be made. . 

Mr. Petermann: To be determined at this par 
ticular time? 

Mr. Davis: Well, yes. I can tell it to you about 
as positively as can be stated. If there are assets 
which the bankrupt has concealed, or something, It 
could modify that, but we have traced down all of 
the causes of action that are possible, and this is 
the last remaining possible asset today. 

The Court: And you have reduced to cash all 
other unliquidated | 

Mr. Davis: Yes, your Honor. 

The Court: And also you have reduced to cash 
any physical assets which you had? 

Mr. Davis: We have, a considerable number, 
your Honor, although they were heavily encumbere 
and brought very little cash for that reason. 

Mr. Petermann: With reference to this par 
ticular testimony, I deem it to be irrelevant inas- 
much as I think the issue to be determined is the 
amount which could have been realized proportion 
ately by the other creditors at the time thes 
payments were made. This may have some fore 
and effect, but it certainly doesn’t go along wit 
the code [87] section itself, which says that it mus 
be, in order to be a preference, more than a pro: 
portionate share, with reference to other creditor: 
in the same class; in other words, relating to the 
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time of payment rather than the time of the filing 
in bankruptcy and the liquidation and the diminu- 
tion of the assets through the bankruptcy procedure. 
Mr. Davis: Your Honor, this matter has been 
ably litigated, and 
The Court: J might state that my own feeling 
was that Mr. Petermann’s objection really goes 
more to the weight to be given to the testimony 
than to the relevancy. 


| Mr. Davis: If I may respectfully suggest, your 
Honor, if Mr. Petermann’s position is correct, his 
Bhjection would be well taken as a point of law, 
and therefore I would like to decide it on that hasis. 
I wish to bring to your Honor’s attention, if I 
may, the case of Palmer Clay Products Co. vs. 
Brown, 297 United States 227, in which this issue 

as discussed, and as a further citation, Collier on 
Bankruptcy 60.35, in which this entire issue was 
dealt with at some length, and I believe that the 
Court will find—if the Court wishes I can read an 
excerpt from that Supreme Court case now, if the 
Couit wishes to rule at this time. It seems to me 
to be conclusive. 

The Court: Yes. Go ahead. [88] 

Mr. Davis: ‘‘The petitioner contends that a 
creditor who receives a part payment of his claim 
\does not receive a preference, although he has reason 
ito believe that the debtor is insolvent, provided the 
debtor’s assets at the time of the payment would, 
if then liquidated and distributed, be sufficient to 
jpay all the creditors of the same class an equal 
proportion of their claims. 
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“Whether a creditor has received a preference 
is to be determined, not by what the situation woul 
have been if the debtor's assets had been liquidated 
and distributed among his creditors at the time the 
alleged preferential payment was made, but by the 
actual effect of the payment as determined when 
hbankruptey results.”’ 

And it goes on to expound on that subject, but 
I submit unless there is later United States Sué 
preme Court authority that that would be co 
elusive. 

Mr. Petermann: May I suggest to the Court, im 
that connection that there are several other authori 
ties which are in conflict with the excerpt whiel 
counsel has read, and particularly the case of Haat 
vs. Sachs, in 68 Fed. (2d) 62; likewise in the casé 
of Peck vs. Whitmer, 231 Fed. 893; and the casé 
of Mansfield Lumber vs. Sternberg, in 38 Fed 
(2d) 615. The basis and the reasoning in all of thosé 
is just [89] this, that the disproportionate amount 
must be determined as of the time of the payment 
not as what has happened subsequent to that time 
and may have resulted in a bankruptcy action hav> 
ing intervened and the liquidation which may have 
taken place by virtue of the bankruptcy proceed 
ings. 

The Court: Well, it is my recollection of the 
record, did we get down to a stipulation as to the 
matters stated by Mr. Davis, reserving on your 
part your objection to relevancy and materiality 

Mr. Petermann: I believe we are in accord wit 
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ae to those particular facts, your Honor. I 
might restate them so I am sure I have them. 

The Court: Well, I don’t think the record is 
entirely satisfactory because of the colloquy inter- 
yening each time, and I would like to have a clear- 
ent statement. 

) Mr. Davis: Perhaps Mr. Petermann, as he sug- 
gested, would state his understanding of it and that 
may conclude it. 

| The Court: Yes. 

| Mr. Petermann: I will be glad to state my un- 
derstanding of it, and that is that the total amount 
of the secured claims on file that have been listed 
mn the bankruptcy schedules is $11,909.99; that there 
Were unsecured claims listed of $11,738.21, which 
wvould make a total of $23,648.20. That does not 
include the amounts which were listed as due to 
ithe United States for taxes, in the sum of $4,590.50, 
nor [90] the sum which is due the State of Califor- 
Inia by virtue of taxes in the sum of $39.44; nor 
idoes that include debts listed as having priority in 
he sum of $300. 

The Court: Well, do you go further with respect 
to the statement of Mr. Davis that the total assets 
of the bankrupt estate amount to $3,300 in cash; 
that all unliquidated claims have been liquidated 
except this claim; that all of the tangible, intangible 
property has been disposed of ? 
| Mr. Petermann: I am willing to stipulate to 
that, if that is his testimony. 

Mr. Davis: Yes, that was so stated, your Honor. 
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The Court: All right. Well, now, Mr. Davis, di 
you accept the statement of Mr. Petermann? . 

Mr. Davis: I do, your Honor. . 

The Court: Well, then, those matters are cov 
ered by your stipulation, which stipulation is a 
cepted by the Court, and they were accepted subje 
to Mr. Petermann’s objection as to materiality an 
relevancy, which objections at the present time — 
will overrule. 

Mr. Davis: Your Honor, the trustee rests. 

Mr. Peterman: May it please the Court, I hav 
just two matters which I wish to introduce, and 
have a witness here for that purpose, primarily 


to the amount which was due the Keenan Pipe an 
Supply Company at the particular [91] time thes 
payments were made, and perhaps we can stipula 
again if Mr. Keith were to testify he would sa 
these were the amounts due. The amount which w 
due on August 10, 1953, was the sum of $13,306.0 

The Court: $138,800-—— 

Mr. Petermann: $13,306.08, your Honor. Pare 
thetically, your Honor, the payment which was re 
ceived on that date therefore was credited after th 
time, leaving a balance of $7,889.45. 

The balance due as of September 8, 1953, prior t 
the application of the $700 payment, was $7,928.9 
and after the application of the $769.01 paymen 
that left a balance of $7,159.89. 

Mr. Davis: I will so stipulate. 

The Court: Well, the stipulation is accepted hb 
the Court. 

My. Petermann: ‘That is all. 
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| The Court: You have nothing further? 

Mr. Petermann: I have nothing further. 

The Court: Well, now, gentlemen, we are going 
fo receive into evidence the checks, the cancelled 
thecks belonging to Mr. Deeter. Now, do you gentle- 
men want to submit any further briefs on the mat- 
fer, or argue the matter? 

’ Mr. Petermann: At the convenience of the Court, 
{ would [92] be willing to prepare a short brief 
vith reference to it if it would be helpful. 

| The Court: Well, I am inclined to feel that it 
Would be helpful. 

| Mr. Davis: Would your Honor like us in the 
brief to cover reargument of the facts, or merely 
on some specific points of law? 

| The Court: J think you might give your version 
bf the facts. I don’t think you need particularly to 


mann concerning the time element that is important 
m determining whether or not there has been a 
preference. 
Mr. Davis: I take it that the Court would prob- 
ily like to receive some law also on the subject 
f the effect of this purported waiver of security. 
'The Court: J rather gather, Mr. Petermann, you 
2 ight raise that point on your brief so J think that 
t would be helpful if both counsel would do so. 

Now, as to the time, when do you feel, Mr. Davis, 
you being counsel! for the plaintiff, what time would 
7ou reasonably require? 

Mr. Davis: J wonder if 10, 10 and 5 would be 
iwreeable. 


) 


— 
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Mr. Petermann: It would be entirely agreeable 
to me if it is with the Court. I do have in ming 
I will be in [93] trial about five days next week 
and if you should get your brief in real early J 
might be hard pressed for time. 

The Court: Well, if you will advise the Court 
that you are, I don’t think you will have any diff7 
culty getting additional time. | 

Mir. Davis: J have a referee who is on my baek 
with a whip lash to get this estate closed, youl 
Honor, otherwise 

The Court: Well, let’s make an order that briefs 
are to be submitted on the basis of 10, 10 and 5 
and the matter will then stand submitted after tht 
filing of the last brief. 

Myr. Davis: Thank you, your Honor. 

Mr. Petermann: Thank you, your Honor. 

The Clerk: Those checks are going to be giver 
a number when they are received ? 

The Court: I am not sure, do you think they wi 
come in the form of a photostat? 

Myr. Davis: Yes, your Honor, I will have then 
photostated, and send one copy to counsel and ong 
copy to the Court. 

The Court: Well, then the earlier dated cheek 
will be Plaintiff’s Exhibit 1 and the later date¢ 
check will be Plaintiff’s Exhibit No. 2, and they wil 
be marked accordingly by the Clerk when the} 
arrive. 


(The checks referred to when received are t¢ 
be marked Plaintiff’s Exhibits 1 and 2, ane 
received in evidence. ) 
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My. Davis: Thank you, your Honor. [94] 


Certificate 


I hereby certify that I am a duly appointed, 
ualified and acting official court reporter of the 
Mnited States District Court for the Southern Dis- 
rict of California. 


I further certify that the foregoing is a true and 
orrect transcript of the proceedings had in the 
hove-entitled cause on the date or dates specified 
herein, and that said transcript is a true and cor- 
ect transcription of my stenographic notes. 


Dated at Fresno, California, this 15th day of 
Ictober, A.D. 1955. 


/s/ HELEN G. SCHULKE, 
Official Reporter. 
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CERTIFICATE OF CLERK 


J, John A. Childress, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages num- 
bered 1 to 17, inclusive, contain the original: 


Complaint. 

Answer. 

| Findings of Fact & Conclusions of Law. 
Judgment. 
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Notice of Appeal. 
Request for Clerk’s Transcript. 


which, together with 1 volume of Reporter’s Tyran- 
seript of Proceedings and Plaintiff’s Exhibits 1 & 2 
constitute the transcript of record on appeal to the 
United States Court of Appeals for the Ninth Cir 
cuit, in the above-entitled cause. 


I further certify that my fees for preparing the 
foregoing record amount to $2.00, which sum hag 
been paid by appellants. 


Court, this 21st day of October, 1955. 


[Seal] JOHN A. CHILDRESS, 
Clerk ; 
By /s/ CHARLES E. JONES, 
Deputy. 
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Supply Company, a Corporation, Appellant, vs. 
B. E. Shields, as Trustee in Bankruptcy of Jame 
T. Inman, Appellee. Transcript of Record. Appe 
from the United States District Court for the 
Southern District of California, Northern Division. 


Filed October 24, 1955. 
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Ninth Cireuit. 
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No. 14913 


mEENAN PIPE AND SUPPLY COMPANY, a 
California Corporation, 
Appellant, 
VS. 
B. E. SHIELDS, as Trustee in Bankruptcy of 
James T’. Inman, 


Respondent. 


APPELLANT’S POINTS AND DESIGNATION 
OF RECORD 


Comes now the above-named appellant, Keenan 
Pipe and Supply Company, a California corpora- 
tion, and herewith sets forth the points on which it 
ntends to rely on the appeal of this cause, to wit: 


i 

That the subcontractor was not insolvent at the 
ime that payments were made by the general con- 
actor to subcontractor and materialman by joint 


Sa is, 


That payments by general contractor to material- 
man did not result in dimunition of the subcon- 
tractor’s estate. 
IVT. 
That payment by general contractor of amount 
due materialman with knowledge and consent of 
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subcontractor during period in which materialman 
had a lien against contractor and subcontractor d 
not constitute a preference. 


ry’. 

That payment by general contractor of amow 
due materialman with knowledge and consent | 
subeontractor during period in which materialme 
had a lien enforceable by ‘‘stop notices’? again 
contractor and subcontractor did not constitute 
preference. 


Designation of Record to Be Printed 


Appellant hereby designates and respectfully 1 
quests the Clerk of the above-entitled Court 1 
cause to be printed the following portions of 1 
Transeript of Record on Appeal, to wit: 


1. Complaint. 


2, Answer. 

3. Findings of Fact and Conclusions of Law. 
4. Judgment. 

5. Notice of Appeal. 

6. Request for Clerk’s Transcript; and 

7. Reporter’s Transcript of Proceedings, 


gether with Plaintiff’s Exhibits 1 and 2. 
Respectfully submitted, 
/s/ JOHN B. PETERMANN, 
Attorney for Appellant. 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed November 2, 1955. 


